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PEEFAOE TO THE FIEST AMEEIOAN 

EDITIOK 



"With the English work before him, the editor has en- 
deavored, as desired by the publishers, "to rewrite the book 
as Chalmers would have written it had he been' an Ameri- 
can." Accordingly, while in other particulars carrying out 
the plan of th^ author (see Introduction), the Articles, Ex- 
planations, etc., are statements of the law of America — the 
weight of authority where the States are in conflict, indi- 
cating authorities directly opposed by a citation of cases 
contra^ while the imj^ortant modifications or limitations of 
the prevailing rulo of law, either in England or America, 
are concisely stated in the notes. The book has thus been 
thoroughly rewritten, and the work of the editor incorpo- 
rated with that of the author. This is an innovation which, 
it is hoped, will meet the approval of the profession. For 
convenience of reference, each article is numbered the same 
as in the English publication. 

The cases have been selected with a view to the require- 
ments of the student as well as the practicing lawyer. The 
student will find, as a general rule, that where the citations 
are numerous, the first case cited contains the clearest and 
fullest statement of the principle of law which it is cited 
to support, and for the lawyer has been selected that case 
from each State which, being the latest exposition of the 
law> contains the fullest citation of authorities. 

(i) 
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Notliing of value to the profession lias been omitted 

while over fifty pages of new matter have been added to 

the text, and the result of much labor and thought is now 

submitted to the profession, trusting that the difficulty of 

codifying the law of America on this or any other subject, 

will be duly appreciated. 

W. E. B. 
St. Paul, Minn., May, 188L 



PEEFAOE TO THE SEOOl^JD AMERICAN 

EDITION. 



Since the publication of the first American edition of 
Chalmers' Digest, the "Act tp codify the law relating to 
Bills of Exchange, Checks and Promissory Notes" (45 and 
46 Vict c. 61) has been passed. This Act, as implied by 
its title, is, in the main, merely declaratory, the propositions 
of the Act having been taken word for word, in most cases, 
from the propositions of the Digest. This Act is, as yet, 
the only enactment codifying any branch of the common 
law upon the English statute book. The last edition (1886) 
of the Digest consists of the Bills of Exchange Act with 
notes by Judge Chalmers. 

In the present edition I have carefully revised the text 
of tlie former in the light of the later English and Ameri- 
can decisions. While this required an examination of a 
large number of cases, but comparatively few of them are 
cited, as I found but little change in the rules of law and 
deemed it inconsistent with the plan of the work to encum- 
ber it with a mass of citations to the same point. 

I have adhered closely to the method of treatment fol- 
lowed by Judge Chalmers, whose Digest I found in my 
experience as a teacher specially adapted for use in tlie class- 
room ; and in the preparation of this edition, I have kept 
constantly in mind the continued use of the work as the 

text-book for class instruction in many of our law bchools, 

(iii) 



iv EDITOR'S PREFACE, SECOND EDITION. 

and have added euch illastratlons and cases as seemed most 

instructive to the student At the same tim^ I believe the 

practitioner who desires a ready clue to points and authori- 

ties on the law peculiar to commercial paper, will find the 

field fully covered by this little volume, 

I have taken a liberty with the title in this edition which 

I believe is justified by the fact that the term "Digest," as 

generally used in this country, does not properly describe 

a treatise like the present; and because this is in no way a 

reprint of an English law book annotated with American 

cases, bnt more nearly a new work which aims to state the 

law as established by our courts upon the plan adopted by 

Judge Chalmers, to whom the larger sl]are of credit is due 

for the special value of the present work. 

W. E. B. 
New York City, February, 1889. 
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[To First Edition of Chalmeb's Digest.*] 

As far as form goes, the present Digest is modeled on the 
Indian Codes, the main idea of wliich is as follows. A 
general proposition is first laid down. QualiHcationsorless 
obvious deductions, when of sujSicient importance, are next 
stated in the form of Ex})1anation8. Then come the £xce{>- 
tions, if any. These abstract propositions are illustrated, 
when necessary, by exami)les showing their application to 
particular states of fact. Each general projK)sition, with its 
accompanying '* explanations" and "exceptions," forms a 
separate article. The same plan has been adopted by Sir 
James Stephen, in his Digests of the Law of Evidence and 
of the Criminal Law, and by Mr. F. Pollock, in his Digest 
of the Law of Partnership. As regards the subject of cod- 
ification generally, and its prospects in this country, I have 
little or nothing to say. Any reader interested in the 
matter^ will find it fully discussed by the above mentioned 
authors in the Introductions to the works referred to. Sir 
James Stephen most certainly cannut be open to the charge 
of being a mere theorist. Ho has codified for India, with 
admirable success, both the Law of Contract and the Law 
of Evidence, and has shown that in competent hands like 
his, codification is not an unpractical dream, but a working 
and highly beneficial reality. These writers have also 
pointed out that Digests in the present form may be to 
some extent helpful in preparing the way for codification 
at home. In the meantime, I hope the form adopted may 

^Matter in brackets is from the Introduction to the third edition. 

(ix) 



X INTRODUCTION. 

be fcmnd convenient for a text-book. As regards details of 
plan I must offer a few words of explanation. 

For the most part, provisions applicable to Bills of Ex» 
change are equally applicable to Promissory Notes and 
Checks; therefore the term '^BilV is used in the articles of 
this Digest as meaning and including Promissory Note and 
Check, as well as Bill of Exchange. When a provision 
does not apply equally to Notes and Checks the full expres- 
sion "Bill of Exchange" is used, and the distinction is 
pointed out in a note. The provisions peculiar to Promis- 
sory Notes and Checks are collected in two chapters at the 
end of the book. This plan has been adopted, lirst, in 
order to economize space, and secondly in order to give a. 
clearer and more consecutive account ^f a Bill of Exchange, 
which is the typical and most important negotiable instru- 
ment. As to the second reason, I would refer to the re- 
marks of Mr. Justice Story, in the preface to his work on 
Bills of Exchange. Subject to the explanation given above, 
I hope this extensive meaning given to the word "Bill" is 
justified, and will not lead to confusion. There is to some 
extent authority for the course pursued. In the Stamp Act, 
1870, "Bill of Exchange" is detined so as to include Check, 
and in the reported cases on checks the instrument is 
frequently termed a "Bill," as indeed for most pui*poses it 
is. In the older cases on promissory notes the instrument 
is called indiffercntlv a Bill or Note. 

To save space letters are substituted for names- in the 
Illustrations, and to facilitate reference and comparison the 
same letter is always used to denote the same party to a 
Bill or Note. Thus A. is always used for the drawer of a 
bill ; B. for the drawee or acceptor of a bill or the maker of 
a note ; C. for the payee and first indorser of a bill or note. 
When a case is quoted, the date is given. This avoids the 
necessity of referring to more than one report ; and where 
cases are in conflict, it enables the reader to see at a glance 
which is the most recent and therefore the most authorita- 
tive. Where a case directly decides the point it is quoted 
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to establish, the name is given simply; but when it only 
decides the point by implication or is relied on as an 
analogy, or when it merely contains an obiter dictum on 
the subject, the name is preceded by the mark cf. (compare). 

Anything like a detailed discussion of doubtful cases, or 
a history of past controversy on poir^ts which may now be 
considered as settled, would be foreign to the purpose of a 
work like this ; but I have added to the ordinary Index of 
Cases a list of the more important cases which have been 
overruled, doubted or explained nominatim, see p. xlix. The 
list has no pretension to completeness, but perhaps it may 
be useful as far as it goes. Several of the articles go beyond 
the logical limits of a digest of a special subject, inasmuch 
as they state propositions which a])ply not only to bills, bu^t 
to all simple contracts alike. In some few cases of frequent 
occurrence, this is done in the hope that the book may thus 
be more useful to men of business, who have not otber books 
of reference at hand. In the majority of cases it is done 
because doubts have arisen as to whether bills were or 
were not governed by the ordinary rules. In a Code all 
such articles would be superseded by a single proposition to 
the effect that when the contrary is not expressed the ordi- 
nary rules of law applicable to simple contracts apply to 
bills. In an unauthoritative Digest, such a proposition 
seems merely nugatory. 

It is almost needless to point out, that the similarity be- 
tween Indian Codes and a Digest like the present is merely 
resemblance in form. Tliere all analos^y ends. In a Code 
the subject in hand is treated completely and finally. A 
Code states methodically the law as the legislature is of 
opinion that it ought to b,e. This Digest is an attempt to 
state methodically the law as it is. In a Code, propositions 
and illustrations are alike authoritative. In this Digest, 
the illustrations taken from decided cases are alone authori- 
tative. The general propositions are only entitled to 
weight in bo far as they are complete and legitimate induc- 
tions from decided cases which are unquestioned law. A 
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general proposition, stipported by reference to cases, merely 
amounts to a verifiable hypothesis as to what the law is. 
In the theory of English law, there exists in nulnhce a com- 
plete set of principles applicable to every conceivable state 
of facts that can arise. Theoretically the judges do not 
make law; they only interpret it. They are merely the con- 
ductors by which the principle is brought down from the 
clouds and made available to men. Practically, however, 
their functions are frequently and of necessity legislative. 
If a wide subject be investigated systematically, four states 
of the law will be found to exist. First, the law on ^ given 
point may be reasonably certain. All authority, or the 
great weight of authority, may be in favor of a given prop- 
osition. Secondly, a proposition on a jfiven point can only 
be stated as probably holding good. For instance, it may 
rest merely on unchallenged obiter dicta, or there may be a 
decision in favor of it, and weighty obiter dicta opposed to 
it. Thirdly, the law on a given point may be imcertain. 
Decisions may be in direct conflict, or again there may be 
a decision in point which has never been directly questioned, 
but the ratio decidendi of which seems entirely opposed to 
the principle of later cases. Fourthly, there may be an 
entire absence of authority on a given question. Such 
being the state of the materials available for forming a 
Digest, it is clear that if the subject is to be treated method- 
ically, many propositions can only be stated tentatively. 
Many of the articles, therefore, are qualified with a (prob- 
ably) or a (perhaps), and the reason of the qualification is 
then stated in a note. 

On doubtful points frequent reference is made to Ameri- 
can cases and Continental Codes and writers. In mercan- 
tile matters, when the law is uncertain or authority want- 
ing, there is an increasing tendency to refer to Foreign 
Codes and laws in order to see how other nations have 
solved the diflBculty. This is especially the case as regards 
negotiable instruments, the most cosmopolitan of all con- 
tracts. Mr. Justice Story, in his judgment in Swift v. 
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Tyson (16 Peters, 1), gives forcible expression to the prin- 
ciple. He says, *'The law respecting negotiable instru- 
ments may be truly declared, in the language of Cicero, 
adopted by Lord Mansfield in Luke v. Lyde (2 Burr. 887), 
to be in a great measure, not the law of a single country 
only, but of the commercial world. Non erit lex alia 
Komse, alia Athensis, alia nunc alia post hac, sed et apud 
omnes gentes et omni tempore una eademque lex obtincbit.'' 

[Lord Blackburn, in a Scotch appeal concerning a check, 
layR down a similar rule. *' There are," he says, " in some 
cases differences and peculiarities which, by the municipal 
law of each country, are grafted on it, but the general rules 
of the law merchant are the same in all countries. * * * 
We constantly, in the English courts, upon the question 
what is the general law, cite Pothier, and we cite Scotch 
cases when they happen to be in point, and so in a Scotch 
case, you would cite English decisions, and cite Pothier or 
any foreign jurist, provided they bore upon the point." ^] 

An American decision, it is needless to say, is not a bind- 
ing authority in this country, but, if well reasoned, it is 
always considered with respect by our courts.' Many of 
the American judgments are very valuable as expounding 
and testing the principles of English decisions. An 
English case there, like an American case here, is only an 
authority in so far as it appears to be a correct deduction 
from the general principles of common law and the law 
merchant which prevail in both countries alike. 

When the subject matter of an article of this, Digest is 

dealt with by the French *' Code de Commerce," or the 

" German General Exchange Law, 18i9," their respective 

provisions are compared. If they agree, a mere reference 

to the corresponding sections is given. If they differ, the 

points of difference are given in a note. A vast number of 

the bills cu'culated in England are foreign bills. It seems 

• 
l^ McLean v. Clydesdale Bank (1^83), 9 App. Cas. at p. 105.] 
['See per Cockburn, C. J., in Saramanga v. Stamp (1880), 5 C. P. D. 
at p. 303. C. A.] 
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useful, therefore, to indicate the main point of divergence 
which may give rise to a conflict of laws. The French 
Code is essentially important, as it forms the basis of most 
of the continental Codes. 

[For instance, the Belgian Code, of 1872, enacts for Bel- 
gium the provisions of the French Code regarding bills and 
notes, with a few modifications and the addition of three or 
four articles which embody the result of French judicial 
decisions on the construction of the Code. Egypt, Greece 
and Turkey have, I believe, adopted the provisions of the 
French Code in their entirety. The Spanish Code of 1830, 
and the Portuguese Code of 1833, are mainly founded on 
the French Code de Commerce. Until 1883 the Italian 
Commercial Code was closely modeled on the French, but 
the new Italian Code, which came into force in 1883, has 
departed from the French model as regards bills and notes, 
and has substantially adopted the provisions of the German 
Exchange Law.] 

French law is worthy of attention in another respect. In 
the absence of English authority, our Courts have, in some 
instances, consciously taken it as their guide. (See per 
Parke, B., in Foster v. Dawber, 6 Exch. 852.) The '' Code 
de Commerce," to a great extent, embodies and enacts tlie 
opinions of Pothier, whose authority, says Best, C. J. (in 
Cox V. Troy, 6 B. &.Ald. 481), "is as high as can be had 
next to the decision of a Court of Justice in this country." 
On doubtful points not dealt with by the Code, reference 
is occasionally made to Pothier, and also to the exhaustive 
treatise of M. Nouguier (Des Lettres de Change and Des 
Eifets de Commerce, 4th ed., 1875), which gives the latest 
results of French law. 

The German General Exchange Law of 1849 (slightly 
modified 1869), is important in two respects. First, it is 
the most elaborate and carefully worked out of the Foreign 
Codes. Secondly, it is an international and not merely a 
national Code. All the German states, including Austrii, 
have adopted it, and the terms of its adoption are these:, 
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Each state is at liberty to supplement it by additional laws 
of its own, but such* laws aru not in any way to contradict 
or override it M. Nouguier, in the work above referred to, 
gives in French the text of the Excliange Law, and also tlie 
various supplementary laws passed by the different states. 

It would probably be very advantageous to the commer- 
cial world if this principle of an international Code could 
be further extended. Tlie difficulties in carrying it out do 
not seem insuperable, though, doubtless, they would be 
great. The provisions of such Code would have to be set- 
tled by agreement, and then each state would enact it fur its 
own teiTitory. In the case of England, it would probably 
be necessary to confine its operation to foreign bills, that is 
to say, to bills drawn or payable abroad. Our law as regards 
foreign bills, does not widely diverge from the laws of other 
commercial countries, and it diverges chiefly by allowing 
greater latitude than is adopted in practice. 

[Occasional reference also is madeto the Indian Code (Act 
XXVI, of 1881, as amended by Act II, of 1885), which in 
substance reproduces the English Law as it stood in 18S1.J 

In a work like the present, it is thought it would be waste of 
space to carry references to foreign laws or authorities any 
further, but it may be worth while to mention where they 
can be found. 

Borchardt (Vollstandige Sammlung der geltenden Wech- 
sel uud Handels Gesetze aller Lander, 1871), collects the 
statutory enactments of all countries relating to Bills of 
Exchange. Part I gives a German translation, Part II 
the original text More than forty countries have codified 
their law on this subject; in fact, England and the United 
States seem to be the only civilized nations which have not 
done so.* Since Borchardt's work was published the Egyp- 
tian Commercial Code has, I believe, been re-cast. I do 
not know how far the provisions relating to bills have been 
altered. M. Nouguier in a supplementary chapter to his 
work on Bills (Des Lettres de Change, 1875), compares the 

[* Codified now in Encrland; and a bill to codify the law of commercial 
paper is now pending in Congress. — Ed.] 
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flexible paper currency. In France a bill represents a 
trade transaction; in England it is merely an instrument 
of credit. English law gives full play to the system of ac- 
commodation paper; French law endeavors to stamp it 
out. A comparison of some of the main points of diver- 
gence between English and French law will show how the 
two theories are worked out. In England it is no longer 
necessary to express on a bill that value has been given, 
for the law raises a presumption to that effect. In France 
(he nature of the value must be expressed, and a false 
statement of value avoids the bill in the hands of all par- 
ties with notice. In England a bill may now be drawn 
and payable in the same place (formerly it was otherwise, 
see the definition of bill in Comyn's Digest).* In France 
the place where a bill is drawn must be so far distant from 
the place where it is payable, that there may be a possible 
rate of exchange between the two. A false statement of 
places, so as to evade this rule, avoids the bill in the hands 
of a holder with notice. As French lawyers put it, a Bill of 
Exchange necessarily presupposes a contract of exchange.' 
In England (since 1765) a bill may be drawn payable to 
bearer [though formerly it was otherwise.]' In France it 
must bo payable to order; if it were not so, it is clear that 
the rule requiring the consideration to be expressed would 
be an absurdity. In England a bill originally payable to 
order becomes payable to bearer when indorsed in blank. In 
France an indorsement in blank merely operates as a pro- 
curation. An indorsement, to operate as a negotiation, must 
be an indorsement to order, and must state the consideration; 
in short, it must conform to the conditions of an original draft* 
In England, if a bill be refused acceptance, aright of action 
at once accrues to the holder. This is a logical consequence 

P ** A bill of exchanfjre is "when a man takes money in one country or 
city upon exchange, and draws a bill whereby he directs another person, 
in another country or city, to pay so much to A. or order for value re- 
ceived of B., and subscribes it."] 

P This rule is said to be now obsolete, but the Code remains unaltered.] 

P Bee Stewart v. Hodges (1692), 12 Mod. 36.] 
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of the currency theory. In France no cause of action arises 
unless the bill is again dishonored at maturity; the holder, 
in the meantime, is only entitled to demand security from 
tlie drawer and indorsers. In England a sharp distinction 
is drawn between current and overdue bills. In France no 
such distinction is drawn. In England no protest is required 
in the case of an inland bill, notice of dishonor alone being 
sufficient. In France every dishonored bill must be pro- 
tested. Grave doubts may exist as to whether the English 
or the French system is the soundest and most beneficial to 
the mercantile community, but this is a problem which it is 
beyond the province of a lawyer to attempt to solve. 

M. D. 0. 
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Lindley — Lindley on Partnership. 3d edition. 
Nouguier — Nouguier's " Lettres de Change et EfFets de Com- 
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Story — Story's Commentary on the Law of Bills of Exchange. 
4th edition. 1860. 
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A TREATISE 

ON THE LAW OF 

BILLS OF EXCHANGE, 

PROMISSORY NOTES AND CHECKS. 



CHAPTER L 

FORM AND INTERPRETATION OF BILLS. 

[ExTTaANATonT Hrad Note. — The terra "Bill." as u«ed in the 
articles of this Treatise, includes, mxitaliti mutnnffis^ Promissory 
Note and Check as well as Bill of Exchanjre. When a provision 
does not apply equally to Notes and Checks, the full ezpr'ssion 
*' Bill of Exchangre ** is used. See Introd. p. z^ and head note 
to Chape. IX and X.] 

Art 1. A Bill of Exchange is an unconditional m\ of ' 
order in writing for the payment of a sum of money, ^ieiuicu. 
absolutely and at all events. 

Note. — A Bill of Exchange is frequently called a ** Draft." 
No particular form of words is requisite to its validity (Art. 
10), and it need not necessarily be negotiable (Art. 8); thtMo- 
fore negotiability, its chief characteristic, does not enter into 
the definition. By German Exchange Law, Art. 4, a hill 
must expressly mention that it is a Bill of Exchange. Sub- 
joined are two common forms: 

FoBH 1. — Iklakd Bill. 

No. 10. WOO. 

Chicago, 111., January 1st, 1870. 
Three months after date pay to our order the sum of 
one hundred dollars. 

Value received. Andbsws & Co. 

To Messrs. Brown & Sous, Chicago, IlL 



se 



BILLS OF EXCHANGE. [art. 2. 



iUiJlng. FOEM 2.-F0EKIGII BlLt. 



duliucd. 



No. 10. Exchange for £100. 

Calcutta, 1st January, 1870. 
Six months after si^ht of this First of Exchange (Sec- 
ona and Third unpaid), pay to the order of Mr. John Charles, 
one hundred pounds. 

Value received, and charge the same to account of Messrs. 
Smith & Co., against your letter of credit, No. 1. 

Jamj£3 Andrews. 
To Mr. J. Brown, London. 



> 



Parties. 

Nweasary paf.' Art. 2. There Tiiust, in point of form, be three par- 
ties to a Bill of Exchange in its origin, and two at 
least of these must be different persons. They are — 
(1.) The party who gives the order, called the 

drawer. 
(2.) The party on whom the order is given, called 
the drawee. If the drawee duly signify his 
assent thereto, he is called the acceptor, and' 
becomes the principal debtor on the bill. 
(3.) The party in whose favor the order is given, 

called the payee. 
Explanation 1. — ^The drawer and payee may be the 
same person, ^• ^, a bill may be drawn payable to the 
drawer, or his order.' 

Explanation 2. — A bill may be payable to the or- 
• der of the drawee, if he act in two different capacities.* 

IlJ.U8TRATI0N. 

B. is in business on his own account. He is also agent for 
X. A bill is drawn on B. as agent for X., payable to his order 
on his own account. He accepts and indorses it. This is a 
valid bill. 

^BuUer v. Cripps a704). 1 Salk. 130; Miller v. Weeks (1853), 22 Pa. 
St. 89; German Exchange Law, Art. 6. 

a Holdsworfh v. Hunter (1«30). 10 B. & C. 449; Witte v. miliama 
(1876), 8 So. Car. 290; 8. C. 28 Am. R. 29.V 
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Note. — Tti is clear that the instrument is not a bill, which NVcejwjiry 
can not be enforced until it is indorsed away: Cf. i?. v. JSart-^"*^^^^ 
lett (1841), 2 M. & R. 362. Hence, if a person draw a bill on 
himself payable to his own order, it is a nullity until trans- 
ferred.* 

Explanation 3. — ^If the drawer and drawee be the 
same person, or if the drawee be a fictitious person, 
the holder may treat the instrument, at his option, 
either as an accepted Bill of Exchange or as a note/ 

Illustrations. 

1. A. & Co. carry on business in London and Liverpool. 
The London house draw a bill on the Liverpool house. The 
holder may treat it as a note made by the London house paya- 
ble in Liverpool; and if it be not paid, the omission to give 
notice of dishonor to the London house is immaterial.' 

2. A. draws a billon B. and negotiates it to C; B. is a fic- 
titious person. C. may treat the bill as a note made by A lie 
need not prove presentment or give notice of dishonor.^ 

3. The directors of a joint stock company draw a bill in the 
name of the company, addressed "To the Cashier." The 
holder may treat it as a note by the company.^ 

4. A. draws on his agent in favor of C. C. may treat the 
instrument as the note of the principal.^ 

NoTB. — Cf. Art. 139. Fictitious payee or indorser. As to 
notes, see Arts. 272, 274 and 286, note. 

Art 3. "Holder'* means the person in possession Holder, 
of a bill, who by the Law Merchant is entitled to en- 
force the payment thereof. It includes equally payee, 
indorsee, or bearen 

^Randolph v. Parifih (1839), 9 Port. (Ala.) 76; Commonwealth v. But- 
tm-ick (18&). 100 Masp. 12. 

^AliVer V. Thomson (1841), 3 M. & Gr. 576: FairehiJd v. R'lj Co. (1857), 
15 N. y. 837; Taylor v. Newman (1883), 77 Mo. 257; CJf. German Ex- 

Md.; Cf. Wmansv. Ayers 0877), 8 L. R. Ap. Ca. 133, P. C. 

* Smith V. Bellamy (1817), 2 Stark. 223. 

^ Allen V. Sea Aaiurame Co. (1850), 9 C. B. 574; Chicago R, R. Co. v. 
West (1871), 87 Ind. at 216; Hasey v. White P. B, S. Co, (1843), 1 
Donsr. (Mich.) 193. 

• Wardens v. Moore (184S). 1 Ind. 289: Hardn v. Pihher (1879), 57 
Miss. 18; McCormick v. Hiekey (1887), 24 Mo. App. 362. 
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9old<»; Note. — Cf. Art. 125. Holder and de facto holder distin- 

guished. \ 

signature of Art 4. A Bill of Exchange must be signed by 
the drawer.* Cf. Art. 49. 

Explanation. — The drawer's signature may be 
added at any time, but until it is there the instrument 
is inchoate and without effect (Art. 23). 

Illustration. 

A. draws a bill on B., payable to drawer's order, but does 
not sign it. B. accepts, and it is transferred for value to C. 
The instrument is neither a bill nor a note.' 

Note. — If a bill payable to the drawer's order were indorsed 
by the drawer, though not signed by him on the face, this 
would probably be sufficient It is so in France: Nouguier^ 
§ li)9; Cf. Art. 32. 

Dwfgnation of Art. 5. The drawee must be designated in a Bill 
of Exchange with reasonable certainty.* 

Illustrations. 

1. Instrument in the form of a bill, but addressed "To ^ 

Mobile, Ala." This is not a bill.* 

2. Instrument in the form of a bill payable to drawer's order, 
not containing the name of the drawee, but expressed to be pay- 
able "at No. 1 X. Street, London." B., who lives there, ac- 
cepts it. This is a bill, and B. is liable as acceptor.^ 

3. Instrument in the form of a bill. Where the address to 
the drawee should be, are the words " at Messrs. B. & Co." 
This is a bill addressed to B. & Co.* 

-' Tev%8 V. Young (1858), 1 Mete. (Ky.) 199; Cf. Ex parte Hayward 
(1871), 6 L. B. Cb. 546; German Exchange Law, Art. 4; Nouguier, 
§§ 87. 88. 

^Id.; McCaJl v. Taylor (1865). 84 L. J. C. P. 865; Cf. Goldsmid v. 
Hampton (1858), 5 C. B. N. S. 94; Hogarth v. Latham (1878), 3 L. R. 
Q B. D. 643. 

•Cf. Peto V. Reynolds (1854). 9 Exch. 410; 11 Exch. 418; Ex. Ch.; 
Alwyv. Winslow (1879). 126 Mass. 342; French Code. Art. 110; Ger- 
loan Exchange Law, Art. 4. 

* WafrousY. HoJhrook (1873), 39 Tex. 572; Peto v. JReynolde, supra; 
PefiUon V. Lorden (1877), 8(5 111. 361 ; Cf. also, Arts. 37, 58. 

' Gratf V. Milner (1818). 8 Taunt. 739. 

* tihutiUwarih v. titephena (\%^\ 1 Camp. 407. 
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4. lustrument in the form of a bill addressed "To Str. X. r>««ignatloa of 
and owners," is accepted bj the agent of the owner, B. B. 
is liable as acceptor.' 

Note. — Speaking of the indication of the drawee, Mr. Justice 
Story sa^s: '^This seems indispensable to tiie rights, duties 
and obligations of all the parties, for the payee cannot other- 
wise know upon whom he is to call to accept and pay the bill; 
nor can any other person know whether it is addressed to him 
or not, or whether he would be justified in accepting and pay- 
ing the bill on account of the drawer." Story on Hills, 8 58. The 
question in lUustr. 2 has arisen also in Scotland and France, 
and has been decided in the same way: Thompson^ p. 40; 
ITouguier^ § 131. A check in this form would probably he in- 
valid, for the uncertainty could not be cured by acceptance: 
Cf. Art. 2 as to a Fictitious Drawee. 

Art. 6. A Bill of Exchange may be addressed to Peremi 
two or more drawees, jointly, whether partners or not.* 

Note. — In Anon. (1701), 12 Mod. 446, a bill addressed to 
'^B., or in his absence to X.," was accepted by B., and was held 
good. But,* as far as appears, X. may have been an ordinary 
case of need. An alternative drawee seems to make the pavor 
uncertain: Cf. Ferris v. Bond (1821), 4 B. & Aid. 679, holding 
a note payable in the alternative by one of two makers, in- 
valid.* The British Code § 6 (2), now provides that a bill 
addressed to two drawees in the alternative or to two or more 
drawees in succession, is not a bill of exchange. 

Art. 7. A Bill of Exchange may designate one orcaaeofnee* 
more persons in addition to the drawee, to be resorted 
to for acceptance or payment in case of need, i. e.y in 
the event of the bill being dishonored by the drawee.* 

Note. — Such person is called the drawee or referee in case 
of need, or simply the case of need. The practice of desig- 
nating a case of need is not common in America. Acconiinir 
to French law the case of need {hesoin or recommandataire) 
must reside where the bill is payable {N^ouffuier^ § 244; and 
cf. Grermao Exchange Law, Art. 56); but this is not the case 

> Alabama C. M. Co. v. Brainard (1860), 85 Ala. 476. 
« Cf. Harmer v. Steele (1849), 4 Exch. at 13, Ex. Cb. 

* Cf. Jackson v. Hudson (1810), 2 Camp, at p. 448: "There cannot 
be a Beries of acceptors.*' 

* Cf. Re Leeds Banking Co, (1865), 1 L. R. Eq. 1, and 6 & 7 Will. 4, 
c 68; French Code, Art. 173; German Exchange Law, Art. 62. 
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Cateofneed. in England: seethe language of 6 & 7 Will. 4, c. 58. A 
bill on Liverpool often names a case of need in London: Cf. 
Art. 122. Indorser may name case of need. Art. 184: Pre- 
sentment to case of need. 

To whom Art. 8. A bill may be expressed to be payable 

*****" '*^ to a person therein designated, or to his order, or to 
bearer.^ 

Illustrations. 

1. Pay C. — Pay the trustees of the X. Chapel. — Pay to 
bearer C 

2. Pay 0. or order — Pay to the order of C. 

3. Pay to bearer. — Pay to ship *' Fortune," or bearer.* 
Pay or bearer.* Pay to bills payable or order.* Pay 

to order.* 

Explanation 1. — A bill drawn payable to a partic- 
ular person simply, without the addition of the words 
*'or order/' **or bearer/' or their equivalents, is valid 
inter parteSy but not negotiable.' 

Note. — In Connecticut a non-negotiable bill does not import 
a consideration unless expressed to be " for value received." • 
By French Code, Art. 110, a bill must be payable to order. A 
bill payable to bearer or to a particular person simply would 
be invalid. By German Exchanore Law, Art 4, the payee 
must be named. In Scotland, a bill is negotiable unless words 
prohibiting negotiation are used, e.g.^ ''Pay C. only;" Jtobert" 
son V. Burdekin (1843), 1 Ross L. C. 824. British Code, §, 8 
(4) has adopted the Scotch rule. German Exchange Law, Art. 
9, is to the same effect. 

Explanation 2. — A bill drawn payable to the order 
of a particular person is payable to him or his order.* 

> Cf. storm V. StirlinQ (1854), 2 E. & B. at 842. 
« Warren v. Scott (1871), 82 la. 22. 

» Grant v. Vaughan (1764), 3 Burr. 1516; Ellis v. WheeUr (1825), 8 
Pick. (MaBs.) 18. 
* Cf. HaussouUier v. EartsincJc (1798). 7 T. R. 733. 




ham (1850) 6 Cush. (Mass.) 6; Corhett v. Clark (1878), 45 Wis. 403. 

» Bristol V. Warner (1848), 19 Conn. 7. 

• Smith V. McClure (1804), 5 East. 476; Cf. Harvey v. Cane (1876), 
84 L. T. N. S. 64. 
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IllTJSTEATION'. To whom 

payable. 

Bill drawn thus, "Paj to the order of C." C. can enforce pay- 
ment to himself without indorsing it.' 

Note. — But a bill payable " to bearer C." is not payable to 
C. or bearer. It is not negotiable.' 

Art 9. The payee of a bill, not pavable to bearer, Payee mmt 
must be an existing person capable of being aseer-** 
lained and identified at the time it is issued/ 

Explanation 1. — Extrinsic evidence is admissible 
to identify the payee when misnamed, or when desig- 
nated by description only, but not to explain away an 
uncertainty patent on the bill.* 

Ilt.ustbatioxs. 

The following are valid: 

1. Pay to C, D. and E., or the order of any two of them.* 

2. Pay C. or his agent. — Pay the trustees of the X. Society, 
or their treasurer for the time being. — Pay C. or bis wife.* 

3. Pay to C, the treasurer for the time being of the X. Com* 
pany.» 

4. " Pay on demand to the cashier of the X. Bank.'' Evi- 
dence is admissible to show that C. was cashier of the X. Bank 
when the bill was issued.* 

5. " Pay to the administrator of X., deceased." Evidence 
IS admissible to show that C. was administrator of X. when the 
bill WHS issued.''* 

« SmU\ ▼. McClure (1804), 5 East, 476; Durgin v. BaHol (1874), 64 
Me. 473. 

• Warren v. Seott (1871), 82 la. 22. 
" Coirie v. Sterling (1856), 6 E. A B. 333, Ex. Ch.; Adams y. King 

(1854). 16 III. 169. 

*Soare8y.GJyn{VMS^ 8 Q. B. 24, Ex. Ch.; Musselman v. OakeB 
(1857), 19 111. 81. 

' Watson V. Evans (1863). 32 L. J. Ex. 137. 

• Holmes v. Jaques (1866), 1 L. R. Q. B. 376; Bourdin v.Greentrond, 
(1871), 13 L. R. Eq. 281; Noxon v. Smith (1879) 127 Maes. 485; Gafjtes 
V. Hihbard (1869). 5 BisB. (C. Ct.) 99. 

' R, V. Box (1815), 6 Taunt 325; Vater v. Letcis (1871), 36 Ind. 
288. 

• Commercial Bank v. French (1839), 21 Pick. (Mass.) 486; Soares v. 
Glyn, supra; Nave v. First Nat. Bank (1882), 87 Ind. 204. 

^AdatM V. King (1854), 16 111. 169. 
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pnyre mnst C. " Pay on demand, value received of C," which in effect is, 

bM«r*u to „ p^y ^^ ^^ ^^^ dema..d." » 

7. " Pay to J. Smythe." Evidence is admissible to show that 
T. Smith is the person intended to be described thereby.' 

8. Pay to "bills payable or order" — "St. Bt. X. and own- 
ers " — " I promise to pay you." • 

The following are invalid: 

9. " Pay C. or D.," there being no apparent community of 
interest.* 

10. Six months after date, pay to the treasurer for the 
time being of the C. institution.* 

11. "Pay or order." Evidence is inadmissible to 

show that C was intended to be the payee.* 

12. " Pay to the estate of X., deceased."' 

13. " Pay on demand," stating no payee.* 

Explanation 2. — If the payee of a bill be a ficti- 
tious or non-existing person, no title can be made 
thereto except by estoppel (Art. 139). 

Exception. — If a bill be made payable to a de- 
ceased person in ignorance of his death, his executors 
or administrators may adopt the transaction. 

Illustration. 

A« in England draws a bill on B., payable to C, who is in 
India. At the time the bill is drawn C. is dead, but the fact is 
not known to A. C.'s administrator may sue A. on the bill.* 

" Green v. Davies (1825), 4 B. & C. 285; Pofhier de Change, r\, 81. 

« HllHs V. Barrett (ISIQ). 2 Stark. 29; Jacobs v. Benson (ISbb), 39' 
Me. 132; Patterson v. Graves {IS41), 5 BlackK (Ind.) 593. 

« Mechanics' Bank v. Straifon (1867), 3 Abbott^s N. Y. Ap. Dec. 269; 
^frwre V. Anderson (1856), 8 Ind. 18; Kinney v, FUjnn (1852), 2 K. I. 
819 

• iilanekenhagen v. Blundell (1819). 2 B. A Aid. 417; Carpenter 
V. Farnsioorth (1871), 106 Mass. 661. But Cf. Westgate v. Healy (ia57), 
4 R. I. 523; Holmes v. Jaques (1866), L. K. 1 Q. B. 376; and Watson 
V. Evans (1863), 82 L. J. Ex. 137, wht»re the instruments were upneld. 

» Cofcie T. Sterling (1^56), 6 E. & B. 333, Ex. Ch.; Yates v. Nash, 
(1860), 29 L. J. C. t. 306; Cf. lUustr. 4, supra. But Cf. McBroom y. 
Corporation (1869), 31 Ind. 268. 

• R. V. Randall (1811), Ruas & R, 193. See Art. 28. 

' Lyons v. Marshall (1851), 11 Barb. (N. Y.) at 248; Hendricks ▼. 
Thornton (1871). 45 Ala. at cS02. 

• Minet V. Gibson (1791). 1 H. Bl. at 608; Rich v. Starbuck (1875). 61 
Ind. 87; Douglass v. Wilkeson (1831), 6 Wend. 637. 

• Mur^^au v. East India Co. (1821), 5 B. & Aid. 204. But Cf. Valen- 
tine V. Hollofnan (1869) 6:i N C. 475. 
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NOTK.— By statute in New York (3 R. S. 7 Ed. 2241, § 5) Pb?^ mn^ be 
notes nirtde payable to the order of a hctitious person, if nego- *********" ^ 
tiated by the maker, have the same effect, and are of the 
same validity as against the maker and all persons having 
knowledge of the facts, hs if payable to bearer. The pro- 
posed Civil Code of N. Y. (1888), g 2744, provides that "a 
negotiable instrument made payable to the order of a person 
obviously fictitious is payable to bearer." 



Order to Drawee. 

Art. 10. The order to the drawee may be in nny oMerto 
form of words, provided it be an unconditional requi- '** ^'^ 
sition for the payment of money absolutely and at ail 
events.' 

Illustrations. 

The following are valid, though unusual: 

1. "Credit C. or order with $100 in cash."* 

2. " Pay, or cause to be paid, to C. or order, $100." • 
The following are invalid, as being conditional: 

3* Pay C. or order $100, provided the terms mentioned in 

my letter be complied with.* 

4. " ^ to stand as a set-off for the sum 

bequeathed to me above tho 
share of X.* 

5. " « to be held as collateral security for 

tho payment of the money owed 
" him by X. if he cannot realize 

the other securities.* 

6. ^ ^* in consideration that he will aban* 

don the action now pending.^ 

^Dnwles ▼. DeLorane' 0111), 8 Wile, at 213; Cook v. Satterhe 
0826). 6 Ck)w. (N. Y.) i08; GVhlany. Myern (1>^63), 31 III. 525. 

^ElUKfm v. CoUingndge (1850). 9 C. B. 670. But Cf. Wooleij v. Ser- 
gtnnt (1826). 8 Habt. (N. J.) 262. 

« Lovell V. Hill (ISaS). 6 C. & P. 2RJ8. 

* Kingston v. Long (1784), 4 Dougl. 9; Cf. Baird ▼. Underwood 
(1874). 74 III. 176; Coolidae v. Buggies (1819), 15 Maa«. 887. 

^Clarke v. Percival (1831), 2 B. i? Ad. 660. 

• Robins Y. May. (1839), 11 A. & E. 213; Haskell v. Lambert (1860), 
16Gray(Ma«8.)592. 

' Drury v. Maeaulay (1846), 16 M. & W. 146; Hays v. Gmn (1862), 
19 Ind. 19. AHter, if .consideration be ezeculed« 
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dmwe©? ' ^- ^*y ^•' ^^ order 1100 not to be demanded in the event of 

my death.* 

8. Note payable to order in usual form, but written in the 
margin, " Given as collateral security with agreement"* 

The following are valid: 

9. Pay C. or order $100, "as per memorandum of agree- 
ment." » 

10. Pay C. or order $100, " on return of this receipt." * 

Note. — Of., Art 13 and Art. 19. As to construction, Cf. 
Art. 56. Comparing bills with notes, the order to the drawee 
when accepted corresponds with the promise by the maker. 
It is the same contract stated conversely. There is, however, 
this distinction: A bill may not be drawn conditionally, and 
a note may not be made conditionally; but a bill may be 
accepted conditionally; therefore the liability of the principal 
debtor on a bill may be conditional, while the liability of the 
principal debtor on a note must be absolute. A bill absolute 
in form may be delivered conditionally. Art. 55. And a note 
has been held valid although at the time of making, an indorse- 
ment thereon made its payment conditional, on the ground 
that the indorsement was no part of the note.^ If payment 
is conditional, the instrument is not merely non-negotiable; 
it is not a billy and is not entitled to grace or presumption of 
consideration.* 

Explanation 1. — The direction must be imperative, 
not permissive or precative; but the insertion of mere 
terms of courtesy will not make it precative. 

Illustrations. 

1. " Mr. B. will much oblige Mr. A. by paying C. or order." — 
Valid.' 

» Richardson v. Martijr (1855), 25 L. T. Q. B. 64; Cf. Seacord v. Bur- 
lifiQ (lb48). 6 Den. (N. Y.) 444. 

'^CoateJo V. Crowell (1879), 127 Mass. 293; Cf. Fifchhurg Sav. Bank 
V. Bice f 1«78). 124 Mass. Ti, 

^Jury V. Baker (1868), E. & B. & E. 459; Cf. Taylor v. Curry (1871), 

109 Mass. 36. , ^_, ^ 

^ Frank v. WesseU (1876), 64 N. Y. 155; Hunt t. Divine (1865), 87 
III. 137; Cf. Hubbard v. Uoseley (1858), 11 Gray (Mass.) 170, not in 
conflict. 

» Tappan v. Ely (1836), 15 Wend. (N. Y.) 862. 

•Conocer v. Siillwell (1869), 84 N. J. L 54; DeForest v. Frary 
(1826). 6 Cow. (N. Y.) 151. 

'^i#v. rrejtfc (1794), 1 Esp. 129, Lord Kenyon. 
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2. " Please let the bearer have 1100. I will arrange it with Order to 
you this noon." — Valid.* 

3. ^ Please let bearer have 1100, and you will much oblige 
me." — In valid.' V 

4. "We authorize you to pay C. or order."-;-In valid.' 

Ezplanation 2. — An order to pay out of a particu- 
lar fund does not constitute a bill; but an absolute 
order to pay, coupled with (1) a direction to the 
drawee to reimburse himself out of a particular fund/ 
or (2) a statement of the transaction which gave rise 
to the billy is valid. 

Illustbations. 

The following orders or promises are invalid : 

1. Pay C. or order $100 out of the money in your hands be- 

longing to the X. Company.* 

2. ** ** out of the money due from X. sis 

soon as vou receive it.* 

3. ** " out of the money arising from my ' 

reversion when sold.^ 

4. ** "on the sale or produce when sold of 

the X. hotel.* 

5. • " out of the moneys now due, or here- 

after to become due, to me under 
the will of my late father and be- 
fore making any payment to me 
thereout.' 

^ BiesenfhrtU Y. WiWams {ISQA\ 1 Duv. (Ky.)329. 
^Lftfle V. SJackford {IS2S), 1 M. & M. 171. 

* Hamilton v. Spottmroode (1849). 4 Exch. 200; and Cf. Russell v. 
Powell (1845), 14 M. & W. 418. Each case must be determined on its 
merits. Test question is — Does the lansruage show an intention to 
assume the liabiiitv of the drawer of a bill? 

* iSehmHtler v. Simon (1886), 101 N. Y. 654. 

» Jenny v. Herle (1723), 2 Ld. Raym. 1361; C!f. Turner v. R, R. Co, 
(I'^SO), 96 TIL 184. 

• Doickes v. DeLorane (1771), 3 Wils. 287; MilUy, Kuykendall (1827). 
2 Blackf. (Ind.) 47. 

^ Carlos y, Fancourt (1794), 5 T. R. 482, Ex. Ch.; Cf. Warden v. 
Dodge (1847). 4 Dph. (N. Y.) 159; Brill v. Hoile 0881), 53 Wis. 537. 
» Hill V. Halford (1801), 2 B. k P. 413, Ex. Ch. 

• Fisher v. Calcert (1879), 27 W. R. 301, M. R. 
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Order to 6. Pay C. or order |100, and deduct the same from my share 

of the partnership profits.* 

7. ** •* the demand 1 have against the estate 

of X., deceased.' 

8. Bill drawn on a public officer, though in terms abso- 
lute.* 

The following are valid: 

8. Pay C. or order $100, as my quarterly half-pay due 1st 

February by advance.^ 

9. " " and take the same out of our share 

of the grain.* 

10. " ** being a portion of a value as under, 

deposited in security for the pay- 
ment hereof.* 

11. " " against cotton, per "Swallow."' 

12. " " on account of moneys advanced by 

roe for the X. Company. ® 

13. " ** against credit No. 20, and place it 

to account, as advised per X. & 
Co.» 

NoTR. — The sufficiency of the fund referred to is immaterial. 
All order invalid as a bill may be valid as an equitable assign- 
ment." 

^ Munger v. Shannon (1874). 61 N. T. 251, (reviewing caFe«»); Cf. 
Ehrichs v. DeMill (1878). 76 N. Y. 370. 

2 Wtst V. Foreman (1852). 21 Ala. 400; Morton v. Kaylor (1841). 1 
Hill (N. Y.) 683. 

* Reefiide v. Knox (1837), 2 Wharf.. (Pa.) 233; East Township v. 
Ryan (1878), 86 Pa. St. 459; Read v. Buffalo (1877). 67 Barb. 526. 

* Macleod v. Snee (1728), 2 Stra. 762; Cf. WtUa v. Brigham (1850), 
6 Cufih. (Mass.) 6. 

* Corhett v. Clark (1878). 45 Wis. 403; Cf. Redman v. Adams (1863), 
61 Me. 429. 

• HaussoulUer V, Hartsinek (1798). 7 T. R. 733; Cf. Totenev, Rie€ 
(1877), 122 Mass. 67; Howry v, Eppinger (1876). 34 Mich. 29; Netrton 
W, Co. v. Diets (1880). 10 Neb. 284; Mott v. Havana Nat. BawAr(1880), 
22 Hun (N. Y.) 354. But see contra to last case, Sloan v. McCarty 
(1883). 134 Maas. 245. 

^ Cf. Inman v. Clare (1858), Johns. 769. 

• Griffin V. Weatherhy (1868). 3 L. R. Q. B. 753. 

• Cf. Banner v. Johnston (1871), 5 L. R. H. L. 157; Kelleyv. Brooklyn 
(1843), 4 Hill (N.Y.) 263. 

» First Nat, Bank v. Dubuque S,W. R. Co. (1879), 52 Ta. 378; Buck 
V. /ifoft^on (1878). 3 Q. B. D. 686; Percital v. Dunn (18^5). 29 Ch. \\ 
128: Glyn v. Hood (1860), 1 DeG. F. & J. at 348; Grant v. JK(/orf(186«), 
12 Gray (Mass.) 220. 
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Explanation 3. — The order must require the pay- ^wwli^ 
ment of money.* 

Illustrations. 

The followin^]^ are not bills: 

1. An order for the delivery to bearer on demand of a certain 
quantity of iron.' 

2. A promise to pay C. or order $100 in cotton;' or in work 
and labor.* 

3. A promise to pay in money or property at the maker's 
option.* 

4. An order for the payment of accrued rent, though the 
rent is payable in money.* 

5. Pay C. or order $100 " in good East India bonds." * 

6. An instrument promising to pay $100 ^^ in Canada money," 
if executed and payable in New York. Valid, if payable in 
Canada.* 

7. Pay C. or order $100 " in current bank notes." • 
The following are valid: 

8. An instrument promising to pay £100 10«. 5c7., executed 
and payable in New York." 

9. Pay G. or order $100 " in currency," " ** in current funds," 
or " in current funds of the State of Ohio." *• 

' KJauber v. Biagerstaf (1879), 47 Wis. 551; Thomptton v. Sloan 
(1840), 23 Wend. (N. Y.) 71; Black v. Ward (1873), 27 Mich. 191. 

* Dtxon V. BoriU (1856). 3 Macq. H. L. 1. 

^Auerbaeh v. PHtchett (1877), 58 Ala. 451; Cf. McCartney v. SmalUtf 
(1860), 11 la. 85. 

'Quinby v. MerHtt (1850). 11 Humph. (Tenn.) 439; Cf. McCUllan v. 
Coffin (1883), 93 Ind. 456. 

^Taylor V. Tompkins (1881). 1 Ter. App. (Civil CSas.) 588. 

^Mwton V. Naytor (1841). 1 Hill (N. Y.) 583. 

' Buller N. P. 272. 

^Thompson y. Sloan (1840), 23 Wend. (N. Y.) 71; Cf. Black v. Ward 
(1873). 27 Mich. 191. 

^ Little V, Phoenix Bank {\M2), 2 E\\\ (N. Y)425: Irvine v. Lowty 
('840. 14 Pet (U. S.) 293; McCormicky. Trotter (1823), 10 S. & U. 
(Pa.) 94. Contra. Shetland v. Creigh (1846), 15 0. 118; if not notes of a 
particular bank, Shamokin Bank ▼. Street (1864). 16 0. St. 1. 

* Thompson v. Sloan, supra. 

" Klauher y.Bigqerstaff 1 1879). 47 Wis. 551 ; Frank ▼. WesseU (1876), 
64 N. Y. 155; Drake v. Markle (1863), 21 Ind. 433: Marine Bank v. 
Rushmore (1862), 28 111, 4 i3; Butler v. Paine (1863). 8 Minn. 3^:4. 

^^ American Emigrant Co, v. Clark (1878), 47 Ja. 671; White v. Rich- 
mond (1847), 16 0. 5; Wright v. Hart (1863), 44 Pa. St 454. 
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O'-d^r to NoTB. — (1) Tfistruments payable in merchandise. The rule 

draweer jg uniform in denying to such instruments the attributes of 

commercial paper, though in Vermont and Massachusetts they 
import a consideration, but are not negotiable.^ Statutes iu 
several States have, however, made such paper negotiable. 
(2) Ijistruments payable in bank notes^ currency ^ etc. As to 
these, the rule in £ngland is much more strict than in America, 
though relaxed somewhat in Humball v. Met, JSank (1877), 2 
L. R. Q. B. D. 194, where it was held that scrip certificates of 
a banking company, payable to bearer, were negotiable for the 
purpose of passing with a good title to a bona fide purchaser 
for value, who took them without notice that the vendor had 
no title (following Ooodwin v. RobarU (1876), 1 L. R. Ap, 
Ca. 476, as to foreign scrip). How far such documents would 
have the other incidents of negotiable instruments was not de- 
cided. Cf. Art. 278, note under seal. The American de- 
cisions have not been uniform even in the same State, and no 
rule can be laid down that will reconcile all the cases. But 
the tendency seems to be to use the term ** money " in a very 
wide sense, including not merely what is legal tender, but 
** whatever is lawfully and actually current in buying and sell- 
ing, of the value, and as the equivalent of coin."' In some 
cases the courts take judicial notice,' and in others evidence 
is received to show its character as a *'' circulating medium." * 
S>^e subject discussed and authorities reviewed in Slack v. 
Ward (1873), 27 Mich. 191. 

Explanation A:. — The order must not require the 
drawee to do any act in addition to the payment of 
money.* 

Illustrations. 

The following are not bills: 

1. Pay C. or order $100, and deliver up the wharf to him.* 

2. ^ ^ $100, and take up my note for that 
amount.' 

^Denmson ▼. Ty%on (1845), 17 Vt. 649; Janes v. FaUs (1808), 4 
Mass. at 254. 
» Klauher v. Biggersfaff (1879), 47 Wis. at 557. 
*Judah V. Harfis (1821). 19 Johns. (N. Y.) 144. 

• American Emigrant Co. v. Clark (1878), 47 la. 671. 

• FolleU V. Moore (1849). 4 Exch. at 416. 

• Martin v. Chauntry (1747). 2 Stra. 1271. 

^Cook V. Satferlee (1826), 6 Ck)w. (N. Y.) 108; CJf. GiUiJanY. Myers 
(1863), 31 111. 625. 
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The following are valid: order to 

3. A note in usual form, to which is added, " the contents 
of this note to be appropriated to the payment of the X. 
mortgage." ' 

4. A note in usual form, to which is added, ^' waiving right 
of appeal and of all valuation aud exemption laws."' 

5. A note in usual form, to which is annexed a power of 
attorney to confess judgment thereon.' 

Note. — ^In Illustrs. 3, 4 and 5, the instrument has ail the 
requisites of a promissory note, with which the added stipula- 
tions are in no way inconsistent, but, as to the last two exam- 
ples, ^^ after the note falls due and is unpaid, facilitate' the 
collection by waiving certain rights which he (maker) might ex- 
ercise to delay or impede it" * Cf. Art. 13. Cf. also, Art. JJ?7, 
note in alternative. 



Sum Payable. 
Art. 11. A bill may be drawn for any sum. pS^wa 

Note. — In England, by 48 Geo. 3, c. h8, § 2, negotiable bills 
or notes for less than 20s. were made void, but this statute was 
repealed by the Code, and there is now no limit to the sum for i 

which a bill, note or check may be drawn. I 

Art. 12. The sum for which a bill is drawn must Rtatemeni 
be expressed. ! 

Illustrations. 

1. Bill in this form, " Pay to my order % ." Evidence 

is not admissible to show that this is a bill for $100.* 

2. "Pay C. or order sixteen ." No figures in the 

margin. Invalid.' 

> Treat v. Cooper (1842), 22 Me. 203; Cf. Preston v. Whitney (1871), 
23 Mich. 260. i 

^Zimmerman v, Anderson (1871), 67 Pa. St. 421; Woolen v. Ulrich 
(1878), 64 hid. 120. 

^Cushman v. Welsh (1869), 19 0. St. 536; Cf. Kirh v. Ins. Co, (1875), 
89 Wis. 138. 

* Zimmerman v. Anderson (supra); Woolen v. Ulrieh (supra.) 
»*. V. Elliott (1777), 1 Leach. C. C. 175; French Code, Art. 110; 

German Exchange Law, Art. 4; Cf. Art. 23; and Pofhier, No. 35. 

• Norwich Bank v. Hyde (1839). 13 Conn. 279; Cf. Saunderson v. Pi- 
per (1839). 6 Bingr. N. C. at 431. See Art. 23. 

» Bi'ovm V. Bebee (1814), 1 D. Chip. (Vt.) 227. 
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Iart3. 12-13. 



Sta'oment 
01 Bum. 



lings. 



Pnni to be 
ceriuiu. 



3. Bill in this form, " Pay to my order twenty-five, ten shil- 
This is sufficient ds a bill for 257. 10«.' 

4. " Pay C. or order fifty-two 25-100/' No figures in the 
margin. Valid.* 

Explanation 1. — If the sum payable be expressed 
in words aad also in figures, and there is a discre^)- 
ancy between the two, the words prevail.* 

Illtjstbation. 

A bill is drawn, "Pay C or order two hundred dollars.*' In 
the margin is superscribed $250. This is a bill for $200 only/ 

Explanation 2. — The figures may supply an omis- 
sion in the words.* 

Illusthation. 

A bill is drawn, " Pay C. or order one hundred." In the 
margin is inserted $100. This is a bill for $100.* 

Note. — ^Tf the sum payable can be gathered from any part of 
the in%trum^.nt^ whether from the figures or tlie form of expres- 
sion (Illustr. 4, »upra.) in the body of the bill, it is valid. The 
written words govern, as the figures in the margin are no part 
of the bill, and can be referred to only in case of doubt.^ Ger- 
man Exchange Law, Art. 6, proviiles that if the amount be ex- 
pressed both times in figures, or both times in words, and there 
is a discrepancy, the smaller sum is the amount payable. 

Art. 13. The sum payable must be a certain and 
definite sum. 

Illustrations. 

The following orders or promises are invalid: 

> Phippa V. Tanner (1833), 5 a & P. 488; Beardsley v. Eill (1871), 
61 111. 354. 
« AfHrrill V. Handy (1853), 17 Mo. 406. 

• Saunderson v. Piper (1839), 6 BLng. N. C. 431 ; Grerman Exchange 
LaWf Art. 5. 

• Id.; Cf . Afenrs v. Graham (1846). 8 Blackf. (ind.) 144. 

• R. V. EJUoft (1777), 1 Leach. 0. C. 175. 

• Id. ; Streefser v. French (1847), 13 Met. (Mass.) 262; Corgan v. Frew 
(1865). 39 111. 31. 

' Riley V. Dickens (1857), 19 HI. 29; Cf. BurHham v. Allen (1854), 1 
Gra}* (MW.) 496. 
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I. Pay C. or order $100, and all other sums which may bePnmtAbe 

due to him.* 
. 2. " " the proceeds of a shipment of goods, yalue 

$2,000, consigned by me to you." ' 

3. '* *' the balance due to me for building the 

Baptist College Chapel.* 

4. " . « $50 or $60.* 

5. '* ** $100, and the demands of the sick club- 

6. " " $100, and all fines according to rule.* 

7. " *• $100, with interest the same as savings 

banks pay.' 

8. ** ** $100, in two years with interest, or with- 

out interest, if paid within one year.' 

9. An instrument in form of a note, but containing a provis- 
ion that the maker may pay at any time before maturity, " in- 
terest to be deducted accordingly." • 

The following are valid: 

- 10. A promise to pay $10 per acre for the X lot of land, be- 
comes valid when the number of acres is indorsed thereon.^* 

II. A promise to pay $100 without interest on or before Jan. 
1st, 1882." 

l2. A promise to pay $100 and reasonable (or ten per cent.) 
attorney's fees, if not .paid at maturity and suit is instituted.*' 

« Smith V. yightitigale (1818), 2 Stark. 275. 

^Joneft V. Simpson (1823), 2 B. & C. 318; Cf. Cushman v. Baynes 
(1838). 20 Pick. (Mass.) 132. 

" Crowfoot V. Gurney (1832), 9 Binff. 372. 

* Fralick v. Norton (1861), 2 Mich. 130; Cf. Parsons v. Jackson 
(1878), 99 U. S. 434. 
• ^Bolton V. DugdaU (1833). 4 B. & Ad. 6»9. 

- ^Ayrei/ v. Fearnsides (1838). 4 M. & W. 168. 
' Whitwell V. Winslofc (1883), 134 Mass. 343. 
^Lomh V. Story (1881), 45 Mich. 488. 

» Way V. Smith (18720, 111 Mass. 523; Stults v. Silva (1875). 119 
Mass. 1.*^. 

» Smith V. Clapton (1849), 4 Tex. 109. 

^^Hehnerv. Krolick (1877), 36 Mich. 371; Mattison v. Marks (1875). 
81 Mich. 421. . ' ^' 

^Sperry v. Harr (1871), 32 Ta.l84; BuUock v. Taylor (1878), 39 Mich. 
1:^; Stoneman v. Pyle (1871), 35 Ind. J03; Bowenstein v. Barnes 
(1879), 5 Dillon (a Ct.) 482; Meachim v. Pinson (1882), 60 Miss. 217: 
Trader v. Chidester (1883), 41 Ark. 242. Contra, Woods v. North 
(1877), 84 Pa. St. 407; First Nat, Banky, Gay (1876). 63 Mo. 33; Jones 
V. Radatz (1880). 27 Minn. 240; First Nat. Bank V. Bynum (1881), 84 
N. C. 24; Johnston v. Speer (1879), 92 Pa. St 227; First Nat. Bank qf 
2 
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«. • 

Slim to be 13. A promise to pay $100 ''but if not paid at maturity to 

boar ten per cent, interest." ' 

Note. — The notes in Illustrs. 10 and 11 are valid on the 
ground stated ante^ Art. 10 Exp. 4, note. As long as the note 
retains the peculiar incidents of commercial paper, that is, up 
to maturity, the amount payable is fixed and definite, and no 
extrinsic evidence is necessary to ascertain it. An indorsee 
can enforce the stipulation for attorney's fees.' In some 
States, such notes are void because usurious.' 

Explanation 1. — ^The fact that the amount payable 
is payable by instalments,* or payable with interest, 
or that it is to be calculated according to an indicated 
rate of exchange, does not make it uncertain. 

Illustbations, 

The following are valid: 

1. Pay C. or order $100 *' with lawful interest." ' 

2. ** ** at the exchange, as per indorse- 

ment." • 
Invalid: 

3. Pay C. or order $100 "with current exchange on New 
York." ' 

Note. — The law seems clearly against the validity of a bill 
payuble with current exchange, for two reasons: (1) The fluc- 
tuations in the rate of exchange make it- impossible to ascer- 
tain the amount payable wh^n the bill is issued. (2) If this 
were not so, evidence dehors the instrument would be neces- 
sary to ascertain the amount due at maturity. In the cases 
cited eontra,^ the question is either not raised or not discussed, 
except in Smith v* Kendall^ in which Campbell, J., dis- 

SfiUfcafer v. Larsen, (1884). 60 WiB. 206; Maryland Fertilizing Co. 
V. Newman (188:5). 60 Md. 584. 

^Houghton v. Francis (1862). 29 111. 244; Towne v. Eiee (1877). 122 
MasB. 67; Parker v. Plymell (1880). 23 Kans. 402. 

* Hubbard v. Harrison (1871), 38 Ind. .M23. 

* Shelf on v. Gill (1842), 11 0. 417; Meyer v. Hart (1879), 40 Mich. 
517: Boozer v. Anderson (1883), 42 Ark. 167. 

* Art. 19. Expl. 4. 

•Of. Warrington v. Early (1853). 2 E. & B. 763. 

*Jiouquette v. Overman (1875), 10 L. R. Q. B. at 581. 

'^Lowe v. Bliss (1860), 24 III. 168: Philadelphia Bank y . Keirlirk 
(1840). 2 Miles (Pa.) 442; Bead v. McNulty (IS60), 12 Rich L. (S. C.) 
445. Contra. Smith v; Kendall (1861), 9 Mich. 241 ; Pollard vMenies 
(1803), 8 B. & P. 385; L^aett v, Jones (1859), 10 Wis. 34; Bullock ▼. 
Taylor (lb78). 39 Mich. Ib7. 
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sents, and Christian cy, J., , con curs only on j^^ound that thePrmiobo 
words *' with current exchange" were without sis^nificance, as^'^*^ 
in Hill V. Todd (1862), 29 111. 101. See a statement of the 
practice as to the sale of foreign bills and the mode of fixing 
the exchange, Suse v. Pompe^ 8 C. B. N. S. at 542. To indorse 
a rate of exchange without authority is a material alteration, 
which avoids a bill: Hiraclifield v. Smith (180G), 1 L. R. C. P. 
340 

Explanation 2. — When a bill is drawn in one coun- 
try and payable in another, and the amount payable 
is expressed in the currency of the former, it must be 
calculated according to the rate of exchange on the 
day the bill is payable. 

Illustbation'. 

A. in England draws a bill on B. in France for lOOZ. sterling. 
The amount in francs which the holder is entitled to receive is 
determined by the rate of exchange on the day the bill is pay- . 
able.> 

Explanation 3. — ^When a bill is drawn in one coun- 
try payable in another in the currency of the latter, 
and such currency is depreciated between the time of 
issue and of payment, the holder is (perhaps) entitled 
to be paid according to the former value.* 

Illustration, 

A bill is drawn in England on Portugal for" 100 mille rees." 
After it is drawn, but before it is payable, a depreciated paper 
currency is introduced. The holder is entitled to be paid ia 
the former currency or to receive its equivalent.' 

Note. — ^This decision seems opposed in principle to Ron- 
queue v. Ooerman (1875), 10 L. R. (j. B. 525, where it was held 
that the time of payment might be deferred by ex post facto 
legislation, the drawer's liabilities being regulated by the le» 
loci BolutionU^ 

> Of. Hirselkfleld v. Smith (1866). 1 L. R. C. P. at 858; Belgian Code. 
Art. 33. 
^Da Costa v. Cole (1688), Skin. 272. 
'Id. 
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Fumtobe Explanation 4.— When a . bill is expressed to bo 

payable with interset, interest runs from the date of 
the bill, and the amount payable must be calculated 
accordingly.* 

Illustkations. 

1. Bill payable three years after date, *^ with interest thereon 
till paid." Interest runs from date at the legal rate.* 

2. Bill payable on demand with interest. Interest runs from 
the date.* 

3. C, a married woman, as administratrix, lends $100 to her 
husband, who makes a note for the amount, expressed to be 
payable to C. with interest. Interest runs from the date of tiio 
note, although C. could not sue on it during her husband's life- 
time.* 

. 4. B. makes a note, expressed to be payable with interest 
one year after his death. Interest runs from the date of the 
note.* 

5. B. makes a note and adds — " If not paid when due, to bear 
25 per cent, interest." Interest runs at the specified rate from 
date.* 

Note. — If a bill bearing interest is undated, interest runs 
from date of issue.^ In the absence of usury laws in force in 
several States but not in England, there is no limit to tiie rate 
the parties may agree on. If no time is expressed for the pay- 
ment of interest, none is due until maturity.' Interest after 
maturity, whether expressed or allowed by law, is in the nat- 
ure of damages, as to which see Arts. 213, 220. 

^Dorman v. Dihdin (1820), R. & M. 381; Williams v. Baker (1873), 
67 111. 23«. 

» Id.; KohJer v. Smith (1852), 2 Cal. 697. 

•Pa/e V. Gray (1831), 1 Henipst. (C. Ct.) 155. Except banknotes which 
run from demand, \fftw^o v. Biscoe (1853), 8 Bng. (Ark.) at 584; Estate 
o/Bnnk ofPenna, (1869), COPrt. St. 471. 

* Richards v. Richards (1831), 2 B. & Ad. 447. 

^Roffey 7. Greenwell (1839), 10 A. &E. 222; Washhand v. Washh<tnd 
(1856), 24 Conn. 500. 

^Hom V. Nash (1855), 1 la. 204; Hackenhury v. SfeaK^(1858), 11 Ind. 
892 

' Richardson v. ElUtt (1853), 10 Tex. 190. 

* Sanders v. McCarthy (1864). 8 Alien (Mass.) 42. 
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Expression of Consideration. Sjelted. 

Art. 14. It is usual, but not necessary, to insert 
in a bill the words " value received," or some equiv- 
alent expression denoting consideration.* 

Note. — By the weight of authority, the bill imports a con- 
sideration, thouofh not " for value received," and not negotia- 
ble;' but in some States it is otherwise if the bill is non- 
ne^tiahle.* See Art. 278, note, effcjct of a seal. German 
Exchange Law, Art. 4^ does not require the consideration to bo 
stated. By French Code, Art 110, the nature of the consid- 
eration must be stated in the bill. A false statement of value 
constitutes a *'*' supposition de valeur,'' and avoids the bill in the 
hands of parties with notice: N'ouguier^ §§ 282, 283. See posty 
Consideration, Art. 82. By statutes in New York and a few 
other States, notes given for the purchase of patent rights are 
required to state that fact, and the transferee of such a note is 
subject to equities. 

Explanation 1. — In a Bill of Exchange payable to 
a third party " value received " means, prima facie^ 
value received by the drawer;* but in an accepted 
bill, payable to drawer's order, it means value re- 
ceived by the acceptor.' 

Explanation 2. — When a bill is expressed to be for 
value received, extrinsic evidence is admissible be- 
tween immediate parties to prove absence, failure, or 
illegality of consideration;* and though a particular 
consideration is expressed, extrinsic evidence is ad- 
missible to prove a different consideration.^ 

^ Hatch V. Traye9 (1840). 11 A. & E. 702; Mehlberg v. Tishei- (1869), 
24 Wis. 607. 

2 Town/tend v. Derby (1841), 8 Met. (Mass.) 863; Arnold v, Sprague 
(1861), 34 Vt. 402; Lohadie v. Chouteau (1866), a7 Mo. 413. 

*Bnfitoly. Warner (1848), 19 Conn. 7; Barnes v. fTard (1863), 51 
Me. 91; Cf. Hoyt v. Jnffray (1862). 29 111. 104. 

^ Grant v. DaCosia (1816). 3 M. & 8. 351; Benjamin v. Tillman 
(1840). 2 McL. (C. a.) 213. 

» Highmorev. Primrose (1816), 5 M. & S. 65; Thurman v. VanBrunt 
(185 0. 19 Barb. (N. Y.) 409. 

^ Green V, Shepherd\Vi^), 6 Allen (Mass.), 589, (absence); Aldrich 
▼. Stockwell (1864), 9 Allen, 45, (failure); Baker v. Collins (1864), 9 
Al)<»n. 253 (ille^lity). Art«. 91-95. 

' Miller V. McKenzie (1>84). 95 N. Y. 575; Blum v. Mitchell (1877), 
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[art. 15. 



Value 



Date of 
lUdkiDs. 



Illustrations. 

1. A note is expressed to be givea ** for commission for 
business transacted." In an action by payee against maker, 
evidence is admissible to show that the consideration wholly 
failed, and that the payee never earned his commission.' 

2. A note is expressed to be given " for money loaned." 
Evidence is admissible to show that the note was given in 
consideration of future services to be rendered by the payee.* 

3. C, the payee of a bill expressed to be for value received, 
sues the acceptor. The acceptor may show that the bill was 
drawn and accepted for C.'s accommodation.' 

Explanation 3. — A bill must not be expressed to be 
given for an executory consideration.* 

Note. — An executory (t. e. future) consideration expressed 
on the instrument would render it conditional, aud so invalid 
as a bill: Of. Art. 10. 



Date of Making. 

Art. 16. It is usual but not necessary, to insert in 
a bill the date on which it is drawn.' 

Explanation. — A bill, expressed to be payable after 
date, should be dated; but evidence is admissible to 
show on what day such bill, if undated, was issued, 
and it takes effect from that time.* 

59 Ala. 535; Ramsey v. ro»<w<7 (1881), 69 Ala. 157; Coeire v. BJaelr- 
6o«m(1880), 57 MisR. 689; Everhart v. Puch-eft (1881), 73 Ind. 409. 
Contra, Rideout v. Brislow (1880), 1 Or. &J. 231: Hillv, Wilson (W3). 
42 L J. Ch. 817; Nelson v. Serle (1839), 4 M. & \V^ 795; Knill v. 
Williams (1809), 10 East. 431; Johnson v. Sutherland (1878), 39 
Mich. 579. 

» Jhbf'tt V. ffendncks {IS4G), 1 Man. & Gr. 791. 

^Miller v. McKenzie. (1884), 95 N. Y. 575; Pierce v. Uight (1881), 
76 Ind. 355; Diekin v. Morgan (1880), 54 Iowa, 684. 

» Of. Thomson v. Cluhhy (1836), 1 M. & W. 212; Stephens v. Bank 
(1878), 88 Pa. St. 157. But he cannot Rhow no conpiderntion for the 
acceptance, Notrak v. Excelsior Stone Co, (1^75), 78 111. 307. 

* Drury v. Macauley (1846), 16 M. & W. 146; Hays v. Gwin (1862), 
19 Ind. 19. 

* Mehlberg v. Tisher 0869), 24 Wis. 607. 

* Richardson v. Ellett (1853). 10 Tex. 190; Cf. Giles v. Bourne (1817), 
6 M. & S. 73; Seldonridge v. Connable (1869), 32 Ind. 375. 
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Illustration-. ^««i2^ 

A. draws, without dating, a bill on B., payable to C. three 
months after date. C. can give evidence to show on what day 
the bill was issued to him. 

Note. — Byles, (3hitty and Parsons are of this opinion, rely- 
ing on Griles v. Bouriie^^ where, however, the point arose on 
the pleadings and not on the evidence. No question could 
arise except in the case of a bill payable after date: Cf. the 
Scotch law, under 19 & 20 Vict. c. 60, § *0. German Ex- 
change Law, Art. 4, requires a bill to be dated; so does the 
French Code, Art 110. Ppthier (No. 3t)), writing before the 
Code, says ^^ Want of a date or mistake therein cannot be 
taken advantage of by the drawer of the bill, or by the drawee 
if he accepts it." 

Art. 16. A bill may be ante-dated or post-dated.* Anto^ming 
Explanation, — Evidence is admissible to show on ^•^*"*' 

what day such bill was issuedy and it takes effect from 

that time. 

Illubtbatioxs. 

1. A. draws a bill on B., bearing date May 1, payable to 
G.'s order. C. indorses to D., who sues A. It appears that C. 
died in April. D. may show that the bill was post-dated, and 
that C. really indorsed it. He can then recover.* 

2. C. sues B. on a partnership note dated in 1842, and 
signed by his partner in the firm name. The partnership was 
dissolved in 1840. C. may show that the bill was issued before 
dissolution, and post-dated. He can then recover.^ 

3. D. sues B. on a check. D. may recover as a holder be- 
fore maturity, although shown to have taken a year after its 
date, if it was in fact post-dated one year when issued.' 

> C^Us V. Bourne (1817). 6 M. & S. 73. 

2 Ufiher V. Dauncey (1814), 4 Camp. 97; Barker v. Sterne (1854) 9, 
Exch. 684, ante-dated; Oatty v. Frv (1877). 2 L. R. Ex. D. 265; Fra- 
zier V. Trow's Printing, etc., Co, (1881). 24 Hun (N. Y.). 281, post-dated 
check 

' P'asmore v. North (1811), 13 East. 517. 

♦ Lansing v. Oaine (1807), 2 Johni». (N. Y.) 300. 

» Cowing v. Altman (1877), 71 N. Y. 435; Cf. Drake v. Rogers (1851), 
82 Me. 524. 
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4. C. sues B. on a Qote bearing date on a Sunday. He may 
recover if it appears to have been issued on a Monday.' 

5. May 5th, C. sues B. on a note dated May 1st, payable one 
day after date without grace. C. cannot recover if it' appears 
to have been issued on May 5th, and ante-dated.* 

Exception. — Such evidence is not admissible to in- 
validate the title of a bona fide holder for value. 

Illustrations. 

1. June 4th, D., a bona fide holder for value, sues B. on a note 
dated May 1st, and payable one month after date. B. cannot 
show that the note was issued June 1st, and dated May 1st by 
mistake.' 

2. In suit of bona fide holder for value against the maker of 
a note bearing date on a secular day, evidence is inadmissible 
to show that it was in fact issued on a Sunday.^ 

Note. — If ante or post-dated, the date fixes the time froi^ 
which to determine its maturity, except as against a bona Jide 
holder for value.* See passim, lie Gomersall (1875), 45 L. J. 
Bunk. 1, as to drawing ante-dated bills to defraud creditors. 

Art. 17. A bill is prima faxne presumed to have 
been issued on the day which it bears date.* 

Exception 1. — A bill bearing date on a Sunday is 
not presumed to have been issued on that day.' 

Note. — A bill issued on Sunday is not void at common 
law,^ but by statutes in most of the Slates, resembling the 29 
Car. 2, c. 7, a bill issued (Of. Art. 246) on Sunday is void be- 

* King v. Fleming (1874), 72 III. 21. 
« Raefle v. Moore (1877). 58 Ga. 94. 

* Huston V. Young (1851), 33 Me. 85. 

^Kvox V. Clifford (1875). 38 WiR. 651; Trieher v. Bank (1876). 31 
Ark. 128; Ball v. Powem (1879), 62 Ga. 757. 

^Bumpass v. Timms (1856), 3 Sneed (Tenn.), 459; Powell v. Waters 
(1826). 8 Cow. (N. Y.) 669. 

^Roberts v. Bethell (1852), 12 C. B. at 778; Emery v. Vinall (1846), 
26 Me. 295. 

' Begbie v. Levi (1830), 1 O. & J. 180; Dohoneu v. Dohoney (1870j, 
7 Bush (Ky.), 217. 

» O'Eourke v. O'Bourke (1880), 43 Mich. 58. 
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tween immediate parties,* and incapable of ratification,* but PrcRiim'-tioa 
valid in hands of a borta fide holder for value, if dated on a secu- *• *® *^ 
lar day,' either on the ground of estoppel,* or because the stat- 
ute does not declare the bil! void to all intents and purposes.* 
That the bill bears date on a Sunday, is im mater al if in fact 
issued on a secular day.* The date of the bill, c. ^., " March 6, 
1881," is itself notice to the holder of its issue ou Sunday, as 
the almanao is part of the law of the land.* 



Time of PayTTienL 

Art. 18. A bill may be payable (1) on demand, bhi p«y«we 
(2) at sight, or (3) at a determinate fliture time. 

Explanation 1. — A bill is payable on demand which 
is expressed to be so payable, or in which no time for 
payment is expressed.' 

Illustrations. 

1. Payable "when demanded/' or "at any time when 
called for." • 

2. Payable "in such instalments, and at such times as C* 
(payee) may require." *° 

3. Payable " on demand, with interest after four months." " 

« 

Note. — A bill accepted or indorsed after it is due, is as 
aerainst the acceptor or indorser a bill payable on demand.^' 
See note on Overdue Bill, Art. 201. 

^Sayre v. Wheeler (ISIO), 31 la. 112; Dmj v. McAllister (1860), 15 
Gray (Mass.), 433. 

'Stevens v. Wood (18TO), 127 Mn«:R. 123; Pope v. Linn (1863), 50 Me. 
83. Contra, King v. Fleming (1874), 72 III. 21. 

^Cranfton v. Gosh (1871). 107 Mass. 4:^9; Clinton Bank v. Grates 
(1878), 48 la. 228; Trirhery, Bank (1876), 31 Ark. 128. 

*Ktox V. Clifford (1875). 38 Wis. 651. 

» Vinton V. Peck (1866), 14 Mich. 2^1, 

^Hill V. Dunham (1856). 7 Gray (Mass.), 548; Fritsch t. Heislen 
(1F67), 40 Mo. 555. But Cf. Davi^ v. Bargei- (1877), 57 Ind. 64. 

^Finney v. Callendar (1862), 8 Minn. 41; Sayre v. JVheeler (1870), 
81 la. 112. 

8 Whitloek V. Vndertcood (1823), 2 B. & C. 167; Aldous v. Cornwall 
(re68), 3 L. R Q. B. 573; Tucker v. Tucker (1875), 119 Mass. 79; 
Holmes v. West (1851 ), 17 Cal. 623. 

^Kingsbury v. Butler (1832), 4 Vt. 45S; Bowman v. McChesney 
(1872), 22 Grafc. (Va.) 609. 

» White V. Smith (1875), 77 111. 351. 

^^Lmring v. Gurney (1827), 5 Pick. (Mass.) 15; Cf. First Nat. Bankr. 
Price (1879), 62 la. 5'iO. 

"Cf. Art. 34, Time of Acceptance. Patterson v. Todd (1852), 18 Pa. 
St 426; Rodgers v. Roiser (1876), 57 Ga. 319. 
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JExplanation 2. — A bill is payable at sight which 
is expressed to be so payable, or '*oa presentation'' or 
"on demand at sight."* 

Note. — By the British Code, § 10, (1) (a), re-enacting 34 
& 35 Vict. c. 74, bills "at sight " or "on presentation," are fur 

ail purposes to be deemed payable on demand. 

■ 

Art 19. A bill payable at a future time may be 
expressed to be payable — 

(1.) At a fixed future time. 

(2.) At a fixed period after date. 

(y.) At a fixed period after sight. 

(4.) At a time certain to transpire, though indef- 
inite." 

JExplanation 1. — An instrument expressed to be 
payable on a contingency does not constitute a bill; 
and the happening of the event does not cure the de- 
fect* 

Illustrations. 

The following are valid : 
1. Pay G. or order $100, ten days after the death of X.* 

two months after H. M. ship "Swal- 
low " is paid off.' 
on the 1st January when he comes 

of age." 
one year after notice.' 



2. 



3. 



4. 
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* Dixon V. NufaU (1P34). 1 Cr. M. & R. 807. 

^Cohhan v. Cooke (1742), Willes, 393; Cota v. Buck (ISiA). 1 Met. 
(Mjisf».)688: Cf. Art. 10. 

' Id. at ij99; Carlos v. Fancoitrf (1794). 5 T. R. 482; Kelley v. Hem- 
mingway (1852), 13 111. 604; Miller v. Excelsior Stone Co, (1878). 1 
Brrtrlwell (111.) 273. 

^Id.; Washhavd v. WaRhband\\%h% 24 0)nn. fOO. 

\ Andrews v. Franklin, 1 Stra. 24; Evans v. Underwood (1749). 1 
Wilfl. 262. Government is considered sure to pay. Sed qu. in America, 
Dnniel § 46: Cf. Henry v. Hazen (1843); 6 Ark 401. 

•Ooss V. Nehon (1767). 1 Burr. 228. 

^Clayton v. Gosling (1826), 5 B. & C. 360. 
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5. Pay C. or order $100, one jear after my death.* S/oTio"**^* 

G. ** ** two months after demand in writ- 

ing.> 

7. " ** on the expiration of a certain lease.* 

The following are invalid: 

8. Pay C. or order $100, when I marry X.* 

9. 44 .44 when he arrives at affe. That he 

is of age at time of suit is im- 
material.* 

10. " ** thirty days after the arrival of ship 

" Swallow »' at Calcutta.' 

11. ** " ninety days after the dissolution of 

partnership between C. and X. 

and the settling of the books.* 

1^. * ^' when the estate of X. is settled 

up.' 

13. ** *^ when a certain suit is terminated 

in my favor ^ when a certa.n 
building is completed; when a 
certain sale is made; when a 
certain amount is collected of 
X.« 

14. " " on the completion of the X. rail- 

road." 

' Roffe^ V. Greentcell (1889), 10 A. & E. 222; Conn v. Thornton (1871), 
46 AIh. 5&7. 

2 Pt-ice V. Taylor (1860), 5 H. & N. 540; Cf. Protection Ins. Co, v. 
Bill (1863), 31 Conn. 534. 

»Cf. Downer Y. Tucker {ISbSY 31 Vt. 204. 

* Pearson v. Garrett iU94), 4 Mod. 242. 

^KeUey v. Hemminaway (1852). 13 III. 604. 

^Palmer v. Pratt (1824), 2 Binar. 185: Grant v. Wood (18.5^), 12 Gray 
(Maw.), 220. But Cf. Pinkham v. Macy (1845), 9 Met. (Mass.) 174 (no 
objection raised.) 

^Sachett v. Palmer (1857). 25 N Y. 179. 

^UuBhand v. Epling (1876), 81 III. 172. 

^Shelton v. Bruce (18:36), 9 Yerpr. (Tenn.). 24; Milhfy. Excel snor 
Stone Co. (1878), 1 Bradwell (III.) 273; DeForrest v. Frary (1826), 6 
Cow. (N. Y.) 151; Corhett v. Georgia (1858), 24 Ga. 287. 

^^Blaeknian v. Lehman (1879). 63 Ala. 547; S. C, 35 Am. R.57. 
(Mnnicipal bonds payable to oearer.) 
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Si/iSS^^* 15. Pay Cor order* 100, three months after date, but 

payee or his assirrns may ex- 
tend time of payment indefi- 
nitely, as he or they may see 
fit.' 

Note. — Under the French Code, Art. 129, and German Ex- 
change Law, Art. 4, siich forms as are given in illustrations L 
to 7 would probably be invalid. A bill, however, may he made 
payable at a particular fair or market {efifoire\ though the day 
on which it will be held is not known. Such bills seem to have 
beeii ancientlv known in Entrland as ^' billse nundinales.^' * 

Explanatix)n 2. — If a bill is payable at a time cer- 
tain to transpire, it may be expressed to be payable 
before that time on the happening of a contingency." 

Illustrations. 

The following are valid : 

1. Pay C. or order $100 on or before three years from date.* 

2. ** ** one year from date, or before, if 

realized 'from the sale of a 
certain machine.* 

3. « « Dec. 25th, 1810, or when he com- 

pletes the building according 
to contract.' 

4. «< " in six months, or as soon as I can 

make the monev out of the said 
patent right.^ 

> Smith V. Van Blarcom (1881), 45 Mich. 371; Woodbury v. Boherts 
(1882), 59 Iowa, 348. 

2 Of. Colehan v. Cooke (1742), Willes at 399. See French Ck)de, Art. 
133; Grerman Exchange Liiw, Art. 33. 

^ Ernst V. Steekman (1873), 74 Pa. St. 13. Contra, Alexander v. 
Thomas (1851), 16 Q. B. 335. 

*Helmer v. Krolick (1877), 36 Mich. 371; Jordan v. Tate (1869), 19 

0. St . 586. 

» Woolen 7. UMch (1878). 64 Ind. 120; Charlton v. Reed flSaS), 61 
Iowa, 166; Cisne v. Chidester (1877), 85 III. 523; Cota v. Buck (1844), 
7 Met. (Miiss.) 588. 

• Sferens v. Blunt (1810), 7 Mass. 240. 

» Palmer v. Hummer (1872), 10 Kans, 464. 
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5. Pay C. or order $100 on demand or in three years, with Btii rnyabie 

interest during said term, or for 
such further time as said prin- 
cipal or any part thereof sluiil 
remain unpaid.* 

Note. — ^Tn the above cases, it will be noticed, (1) The promise 
is absolute; it is construed (Art. 58) to be payable at the time 
specified, whether the money is realized out of the sale, the 
building completed, etc., or not. If otherw^ise, the bill would 
be conditional, and invalid as surh. (2) The bill is not pay- 
able " with interest." If so it would be invalid as a bill, since 
the sum payable would be uncurtain (Art. 13).' This is the 
ground of the Mass. «]ecisions, and Uulbard v. Mosely (185s), 
11 Gray, 170, is not in conflict with the well settled doctrine in 
America that the time may be indefinite if it is certain to ar- 
rive. The proviso in the note in that case, that if paid before 
maturity, the payee should surrender it to maker, necessarily - 
destroyed its negotiability though payable " to order," which 
was the point decided. The case of Cota v. Buck^ (1844), 7 
Met (Mass.) 588, is still authority. But see Bigelow^ p. 20. 

Explanation 3. — A bill may be expressed to be 
payable, in effect, in a reasonable time.* 

Illustrations. 

The following are valid, and payable absolutely within a 
reasonable time. 

1. Pay C. or order, tlOO, " when convenient." * 

2. ** ** " when I sell my place.*" 

3. * " "as soon as collected from my 

accounts at P."* 

Explanation 4. — A bill may be expressed to be 
payable by stated instalments, and may provide that 
upon default in payment of one instalment the whole 
is to become due.' 

^Mahoneyy. Fifsspatrick {lSd2), 133 Mass. 151. 

»»Kay V. Smith (1873), 111 Mass. 523; Stulfs v. Silva (1875), 119 
Ma«8. 137. 

» Capron v. Capron (1872), 44 Vt. 410. Contra, Nunez v. Danfel 
(187:0» 19 Wall. (U. S.) 560. 

♦ Works V. Hershfy (1872), 35 la. 840; Letma v. Tipton (1859), 10 0. 
St, 88. Contra, Ex parte Tootell (1798). 4 Ves. 872. 

» Crooher v. Holmes (1875), 65 Me. 195. 

* Ubsdell V. Cunningham (1855), 22 Mo. 124. Sed qu, if a hir cor^ 
efruction. 

' Carlon v. Kenealy (1843), 12 M. & \V. 139; CfohY, Home (1S73), 
29 L. T. N. S. 369; Cf. Hea v. GJover (1878), 1 Bradwell (111.) 335. 
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4 

Illtjstbations. 



[art. 20. 



2. 



a 



4. 



M 



U 



M 



1. Pay C. or order $100, " by two equal instalments, due 1st 

January and 1st July." This is 
valid.* 

*'in such manner and proportion 
and at such a time and place as 
he shnll require."* 

*^ by instalments," not stating date 
or amount. This is invalid.' 

*' by ten equal instalments,, pay- 
able, etc., all instalments to 
cease on the death of X." 
Tins is invalid.* 

Art. 20. In computing time, unlass the contrary 
be expressed,* three Days of Grace are added to the 
nominal time of payment in the case of all bills* not 
payable on demand;' on such bills the nominal time 
of payment is determined by excluding the day from 
which time is to run, and including the day of pay- 
ment* 

** Month '* means calendar month.* 

> GnffJHn v. Dnria (1860). 2 F. & F. 294; Cf. Sanders v. McCai-thy 
(1864). 8 Allpn (Maw.). 42. 

« White v. Smith (1875). 77 111. 351; Cf. Colgatey. Buckingham (1863). 
89 Biirb. (N. Y.) 177 

» Moffat T. Edwards (1841). 1 Oar. & M. 16. Scd qu. Why not pay- 
able on demand if no time expressed? 

♦ Worleff y. Harrison (la 5), 3 A. & E. 669. 

* Dumfnrd v. Patterson (1820). 7 Mart. (La.) 4^. 

• After diite, Reed v. Wilson (1879), 41 N. J. (L.) 29; Wood v. Corl 
(1842), 4 Met. (Mass.). 203. After sight, Craig v. Price (1861), 23 Ark. 
633. At sight, Wehh v. Fairmaner (1838), 3 M. & \V. 473: CrihhM v. 
Adams (1859), 13 Gray (Mjiss.), 597; Lucas v. Jx^dew [\^^\%'6 Mo. 
342. Sed contra. Trash v. Martin (1852), 1 E. D. Sm. (N. Y.), 505; 
Strong v. King (1864). 35 111. 9. 

^ Cf. Andrew v, Blachly (1860), 11 0. St 89; Salter t. Burt (1838), 
20 Wend. (N. Y.j. 205 (check). 

* Campbetl v. French (1795), 6 T. R. at 212; Ammidotcn v. Woodman 
(1850). 31 Me. 580; Cf. German Exchanflre Liw. Art. 32. 

» Webb V. Fairmaner (1838), 3 M. & W. 473; McMurchev v. Bobinftm 
(1841). 10 0. 496; Cf German Exchange Law, Art. 32; French Code, 
Art. 132. 
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IlI.USTRATION8« Comnntiitlon 

of time ul 

1. A note dated 3l8t January is payable one month after ptiyii*t»iu. 
date, " without grace." It is due on February 28. A similar 

note, dated January 1, would be payable on February 1.* 

2. A note for $100 is made payable by two equal instaU 
tncDts, on January 1 and February 1. The insulments fall 
due on January 4 and February 4.* 

3. A bill dated January 1 is payable thirty days after date. 
It is due on February 3." 

4. " Pay the bearer $100 on April Ist, 1871." The bill is 
entitled to grace.* 

5. A non- negotiable note, not payable on demand, is enti- 
tled to days of grace.* 

Note. — ^The authorities are in conflict as to when suit may l)e ' 
1)egun against the maker or acceptor. It is held that suit may 
be commenced (1) Not until the day after the last day of grace, 
since the maker has the whole of that day in which to pay 
the note, and is not in default until its expiration.' (2) On the 
last day of grace after due demand and refusal.^ (3) On the 
last day of grace after reasonable hours for payment (Art. 103) 
have elapsed.' Of. Art. 252, ?]xpl. 2, note; suit airainst in- 
dorser. It is believed that all countries, except those where 
th3 Greek Church is the prevailing religion, use the New'Style, 
or Gregorian Calendar. The number of days of graci; allowed 
differs in different countries. By French Code, Art. 135, an<l 
German Exchange Law, Art. 33, days of grace are abolished 
and the N. Y. Civil Code (Draft of 1888), § 2829, proposes to 
do the same. The Bank of England pays its own bills with- 
out taking grace. Days of grace may be waived, and a valid 
tender of amount due made on day of legal maturity, aa 
against holder.' 

* Cf. Rcehner v. KnieJeerhoeher Tmr. Co, (1875). 68 N. Y. 160. 

» Ondge v. Sherborne (1843), 11 M. & W. 881; Cf. Coffln v. Lonng 
(1P62). 6 Allen (Mas8.). 153. 

*Seafon v. Hinneman (1879). 50 U. 895. 

^Kvertmt v. Bank (1876), 66 N. Y. 14; Morrison v. Bnifeif (ia55), 5 
0. St. 13. Contra in Cniinpcticut. Botcen v. N^-wetl (1855), 13 N. Y. 290. 

^ Smith V. Kendall (1794). 6 C. R. 123; Dnbui/s v. Farmer (1870), 22 
Ia. An. 478. Contra, Backus v. Danforth (1884). 10 Conn. 297. 

* Osborne v. Moncure (1829), 3 Wend. (N. Y.). 170; Bevan v. Eldridgs 
(1840). 2 Miles (Pa.) 853; McFarland v. Pico {\^1), 8 Cal. 626. 

' Kstes V. Tower (1869>, 102 Maw. 65; Ammidown v. Woodman (1850), 
31 Me 580; Daly v. Proefz (1872). 20 Minn. 411. 

^MrKenzie v. Durant (1855), 9 Rich. L. (S. C), 61; Cf. Veazie Bank 
T. IKi/,»(1855), 40Me. 62. 

^Wyekoff^, Anthony (1882), 90 N. Y. AA2. 
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cj^mputation "Sight" iu a Bill of Exchange means acceptance 
paymcuk oF protcst fop nOn-acceptancc, L e. sight evidenced on 
the bill/ 

Illustrations. 

1. The holder of a foreign bill, payable sixty days after sight 
makes an agreement that if it be dishonored by non-accept- 

• ance, he will re-present it for payment at maturity. Accept- 
ance is refused. The time of payment must be calculated 
from the day the bill was protested, and not from the day of 
presentment to the drawee for acceptance.' 

2. A bill is payable at sight It is presented and accepted 
Jan. 1st. It is due Jan. 4th. 

3. A bill is payable three months after sight. The accept- 
ance bears date Jan. 1. The bill is due on April 4.' 

4. Bill payable after sight is noted for non-acceptance on 
January 1, It is accepted supra protest on January 5. The 
time of payment (probably) must be calculated from January 1.^ 

Note. — ^As a promissory note cannot be acceptejd, "after 
sight,'' in a note, means after mere exhibition to the maker.^ 
A bill presented for acceptance is usually left for twentv-four 
hours (Art. 154), with the drawee, but the custom is for the 
acceptance to bear date the day of presentment, and not the 
day of return to the holder — e. ^., a bill presented on a Satur- 
day is accepted and returned on the Monday; the acceptance 
siiould bear date of the Saturday. The holder is probably en- 
titled to this as a matter of right. 

"Usance" means customary time, t.6., the time for 
payment as fixed by custom, having regard to the 
place where a bill is drawn and the' place where it is 
payable, 

^Campbell v. French (1795), 6 T. R. 200, Ex. Ch.; Mitehell v. De 
Grand (1817), 1 Mason (C. Ct.) 176; Of. French Code, Art 131; Germun 
Ex'-hange Law, Art. 32. 

«ld. 

^Mitchell V. DeGrand (1817), 1 Mason (C. Ct) 176. 

* Such is the practico in Enijland. See contra, dicta in Williams y. 
Germaine (1827J, 7 B. & C. at 471. 

^Sturdy v. Henderson (1821). 4 B. & Aid. 592; Cf. Dixon v. Nufall 
(18:M). 1 a M. & R. 307; Cribbs v. Adams (1859), 13 Gray (Mass.), at 
600. 
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lLI.USTRATI02r. ^I?.n"Aa^''° 

puyiuciiL 

The usance between London and Amsterdam is one month; 
therefore a bill drawn in Amsterdam, dated January 1, payable 
in London at double usance, falls due on March 4.' 

Note. — When the usance is a month, half usance means fif- 
teen days; Cf. Pothier^ No. 15. The existence of a usance 
will not he judicially noticed: it must be proved. The prac- 
tice of drawing bills at usance is nearly obsolete in Europe, 
and has never prevailed in America. Drawing after date is 
more convenient, and answers the purpose. 

If a bill falls due on a Sunday or legal holiday, if 
entitled to grace, it is deemed to be due on the preced- 
ing day;'* if not entitled to grace, it is deemed to be 
due on the succeeding day.* 

Illusteation. 

A bill is payabje three months after date. The last day of 
grace is Deo. 25th. The bill is due Dec. 24th, and if that is 
Sunday, it is due on the 23d. But if the second day of grace 
is Dec. 25th, it is still due on the 26th. 

NoTB. — Inasmuch as days of (/racd were originally allowed 
as a favor, and therefore contracted rather than extended, by 
the occurrence of & holiday, it seems that if no grs^ce is allowed, 
the rule of common law contracts as above stated should apply. 
But evidence of a usage to the contrary would be admissible.* 
By French Code, Art. 134, a bill which falls due on a dies rion 
{feri^ Ugat) is payable the day before. 

The computation of time is determined by the law 
of the place of payment if shown/ 

» Cf. Muiford V. Waltot (1700). 1 Ld. Raym. 574. 

« Ret^d V. Wilson (1879), 41 N. J. L. 89; City Bank v. Cutter (1826). 3 
Pick. (Mans.) 414 (holiday by nsHnre). 

» Arery v. Stewart (1816), 2 Conn. 69; Salter v. Burt (1838). 20 Wend. 
(N. Y.). 205; Barrett v. Allen (1841), 100.426; Kuntzr. Tempel(\Hll), 
48 Mo. 71. Contra (due day before). Barker v. Barker (1827), 6 Pick. 
(Masj».) 80; Doremus v. Burton (1860), 5 Bi'^s. (C. Ct.) 67. 

* Kilgore v. Bulkley (1841). 14 Conn, at 392. 

» Skelton v. I>u9tin (1879), 92 HI. 49. 

S 
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[arts. 21-22. 



Coinpntntlon 
of time of 
paymeuL 



PI nee of 
making. 



Plane of 
puyineut 



Illustrations. 

1. A bill is drawn in England payable in Paris three months 
after date. After it is drawn, but before it is due, a moratory 
law is pissed in France postponing the maturity of all current 
bills for one month. The maturity of this bill is for all pur- 
poses, to be determined by French law.* 

2. By French law, days Si grace are not allowed. A bill 
drawn in France, payable in England, is entitled to three days 
grace; but a bill drawn in England, payable iu France, is not 
entitled to grace.' 



Place of Making and Payment 

Art. 21. It is usual, but not necessary, to state in a 
bill the place where it is drawn. 

Note. — By 9 Geo. 4, c. 65, a penalty is imposed on the issue 
or negotiation in England of bills or notes of less than 5/., pay- 
able to bearer on demand, which are made or purport to be 
made in Scotland or Ireland; and see Art. 279. In France, 
the place where a bill is drawn must bo stated, for a bill cannot 
be drawn and payable in the same place. There must be a 
possible rate of exchange between the place where it is drawn 
and the place where it is payable; French Code, Art. 110; 
Nbuguier^ § 93-105. In Germany the law is the same as in 
England. 

Art. 22. The drawer of a Bill of Exchange may or 
raay not indicate a place of payment therein ; he may 
also indicate an alternative place of payment." 

« 

Note. — By French Code, Art. 110, and German Exchange 
Law, Art. 4, the place of payment must be stated. As to the 
effect of the drawer stating or not stating a place of payment, 
see Art. 166, Presentment for Payment. 

Explanation. — The drawer of a bill may make it 

• Houqueiie v. Overman (1875), 10 L. R. Q. B. 525. 

» Id. at 535-538: Cf. Botcenv. Newell (1855), 13 N. Y. 290; Thorp v. 
Craig OSQO). 10 la. 461. 

» Maiden Bank v. Baldwin (1859), 13 Gray (Mass.), 154; Cf. Pollard ▼. 
Herriea (1803), 3 B. & P. 335. 
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payable at the hbuse or place of business of some per- ^^^^^ 
sou other than the drawee,* 

Illustration. 

A. may draw a bill on B., in Liverpool, payable at Messrs. 
X. & Co.'s, bankers, London. 

Note. — The person at whose house or place of business a bill 
is drawn or accepted payable, is sometimes called the "domi- 
ciliary," from the French terra " domiciliaire," and the bill is 
said to be " domiciled " where payable. 

Inchoate Bills. 



Art. 23. Delivery'^ of an incomplete' bill signed Binnksig- 
or indorsed for use as such,* confers a prima facie 
authority* upon any successive holder* to fill the 
blanks necessary to its completion;' and if the bill 
be negotiated to a holder for value without notice, the 
presumption of authority becomes absolute.* 

Illustrations. 

1. A. draws a bill on B. payable to or order. Any 

bona fide holder may write his own name in the blank, and sue 
on the bill.* 

2. B., who is indebted to X., gives him an acceptance for 
$100 on a blank paper. X. dies. His administrator fills up 

> Cf. French Codp, Art. 111. 

2 Ledwich v. MeKim (1873), 53 N.Y. 307; BaxendaU v. Rennet (1878), 
3 L. B. Q. B. D. 625, C. A. (stolen bill). 

• Otherwise it would be alteration, Art. 246. 

• Nance v. Lary (1843), 5 Ala. 370; Moody v. Threlkeld (1853). 13 Oa. 
56; Putnam v. Sullivan (\S08\ 4 Maw. at 64. 

• Hatch V. Searles (1864), 2 Sm. & 6. at 162, 153; Davidson v. Lanier 
(186S), 4 Wall. (U. S.) 447. 

• Page v. Jforre//( 1866), 8 Abb. N. T. Ap. D. 433. 

» Angle v. Ins. Co. (1876), 92 U. S. 330; Toomer v. Rutland (1876), 
67 Ala. 379; Ires v. Bank (1861), 2 Allen (Mora.) 236. 

• Hatch V. Searles, supra; Whitmore v. Nicker son (1878). 126 Mass. 
496; VanDuzerr. Howe (18Q0\ 21 N. Y. 631. 

• Cruichley y. Mann (1814), 6 Taunt. 629; Siftigy. Birkestaek (1873), 
£8 Md. 158; Van Etta v. Evenson (1871). 28 Wis. 33; Armstrong v. 
Uarahman (1878), 61 Ind. 62; Ives v. Bank (1»61), 2 Allen (Mass.) 236. 
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uiiu? ^^^' ^^® paper as a bill payable to drawer's order, irisertinfr his own 
' name as drawer. He can sue B. on the bili.^ 

3. B., who is indebted to C, gives hiin a blank acceptance 
for 100/. and then dies. C. may fill in his own name as dra wet 
and payee after B.'s death, and recover the amount from B.'s 
estate.' 

4. B. signs and delivers toC. a note with blank amount to 
be filled up for 8100. C. fills it up for ,$500, and negotiates it 
to D., who takes it for value without notice. D. can recover 
of B. the face of the note.' 

5. B. signs and delivers to C, on March 1st, a note with 
date blank, payable one month after date. C. dates it Fei)ru- 
ary 15tb. It is due March ISth, in the hands of a holder for 
value without notice.* 

6. D. indorses an instrument reading: " after date 

promise to pay to the order of at dollars, 

for value received," and delivers it to B. to be filled up, but 
expressly stipulates that it shall not be made payable at a 
bank. D. is liable to holder for value without notice, though 
filled up payable at a bank.* 

7. The foregoing instrument is indorsed and delivered to C. 
. with general authority to fill up the blanks. He adds at the 

end of the note " waiving all valuation laws" or " bearing tea 
per cent, interest after maturity." A holder for value without 
notice cannot recover of the indorser. The clause is not a 
completion but an alteration.* 

8. D. indorsed and delivered to A. a bill drawn by A. on B., 
blank as to amount, time of payment, and payee. A. struck 
out drawee's name, and place of drawing, and filled it up as a 

» Scard v. Jackson (1876), 34 L. T. N. S. 65. 

« Carter v. White (1882), 20 a. D. 225. affirmed (1883), 25 Ch. D. 666 
C.A. 

» Bank v. Curry (18J^4). 2 Dana (Ky.), 142: Van Duzerv, Howe (1860), 
21 N. Y. 531. In Enprland, stamp limits amount, SchuUz v. Asfley 
(1836). 2 Bin^. N. C. 544. 

* Pape v. Morrell (18(i6), 3 Abb. N. Y. Ap. D. 433; Sni/der v. Van 
Borers (1879), 46 Wis. 602. 

» SpitlerY, James (1869), 32 Tnd. 202, and Redlich v. Doll (1873), 54 
N. Y. 234. Contra, Atvde v. Dixon (1851), 6 Exch. 869. 

• Holland v. Hatch, (1858), 11 Ind. 497; Cf. Holland v. Hatch (1864). 
15 0. St. 464; Ivory y. Michael (1863), 33 Mo. 398; Weyerhauser v. 
Dun (1885), 100 N. Y. 150. 



Awr. 23.] FORM AND INTERPRETATION. 37 

promissory note. Holder for value without notice cannot re- Blank sig- 

f ^1 • J 1 natures. 

cover of the indorser.' 

Explanation 1. — As between immediate parties 
(Art. 88) the bill must be filled up within a reason- 
able time.' Reasonable time is a question of fact,' 

Explanation^. — As between immediate parties the 
bill must be filled up and negotiated in accordance 
with the authority given/ 

Illuktratioxs. 

1. B. signs a note leaving date blank, and blank space after 
the wori " at," where place of payment is usually inserted, and 
sends it to C. with a letter, saying, " I have left date blank 
which you will fill out giving as long time as possible." C. 
cannot recover if he inserts a place of payment in the blank 
space for that purpose." * 

2. B. gives X. a blank acceptance for $500, in order that ho 
may get it discounted for him. X. has the bill filled upas 
payable to drawer's order, and gets A. to sign as drawer and 
indorser in a fictitious name. X. then negotiates the bill, and 
it gets into the hands of E., who takes it bona fide for value 
and without notice. None of the money reaches B.'s hands. 
E. can sue B.' 

NoTK.— Is the act of the holder in fraudulently filling the 
blanks, a forgery, or a breach of trust? If forgery, then an in- 
nocent holder cannot recover thereon, as it is a nullity; aliter 
if a mere breach of trust. In America the rule of Lord Mans- 
field in liussell v. Langstaffe (1780), 2 Dougl. 514, that " the 
indorsement on a blank note is a letter of credit for an indefi- 
nite sum," has been applied to its full extent, and it is further 
held to be immaterial that the plaintiff took the note knowing 

J Bank Y Douglas (1862), 81 Conn. 170; Of. Luellen v. Hare (1869), 
32 Ind. 211. " 

oo'/'f ^"d^- ,^f '""^ ^^^^)* ^ ^^^^' ^^^' Montague v. Perkius (1853). 
^^ Ju. J. v». i . 187. 

» Tewple v. PuUen (1853), 8 Exch. 3^9. 

mIS/^'^o T- -Sf^^J^S. (^^^)' ^ S"^- *^- 147. at 152; HoTibfinj v. Lorett 
(18b8), 18 L. T. N. S. 366; Davidson v. Lanier (1866), 4 Wall. (U. S.) 
447. ' 

* Toomer v. Rutland (1876). 67 Ala. 879. 

/^f^'''!iLZ{ ^f if^ Q?^^^' '^ ^'''^' ^' ^' ^^' Cf. Farmers Bank y. 
Garitn (1863), 34 Mo. 119. 
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[aut. 24. 



Blank rtg»- 
LAlurea. 



it to have been given to the holder in blank. He is not therebv 
put upon inquiry as to the extent of the holder's authority.* 
But the later English cases have limited the doctrine, and what 
would be held in America only a breach of trust, has been re- 
garded as forgery.' 

Explanation 3. — The bill takes eflfect and the lia- 
bilities of the parties accrue from the time it is com- 
pletely filled up and issued, and not from the time the 
signature was given.* 

Illustrations. 

1. B., a bankrupt, gives a blank acceptance. It is filled up 
and negotiated after the close of the bankruptcy. The holdur 
can sue, for it did not constitute a provable debt.^ 

Note. — An instrument which is wanting in some one or more 
of the requisites of a complete bill, is in effect a tninst'eral/ie 
authority to create a bill, and while incomplete is subject to the 
ordinar}' rules of law relating to authorities — e, (/., an author- 
ity emanating from a firm is not revoked by the death of a 
partner.^ If the signer die while bill is incomplete, the au- 
thority, unless coupled with an interest, is revoked/ 



Inl"n»1 bill 



Inland and Foreign Bills. 

Art. 24. Bills are either inland or foreign. An 
inland bill is a bill drawn and payable within the 
same country; all others are foreign bills.* 

> Chemung Brink v. Brndner (1871), 44 N. Y. 680. Contra^ Hatch v. 
Searhs (1854) 2 Sm. & G. 147. at 168. 

» Aurde v. Dixon (1861), 6 Exch. 869; Rex v. Hart (1837), 1 Moo. C. C. 
486. Cf. Spitler v. James (1869), 32 Ind. 202. 

» Temple v. FtiUen (1853), 8 Exch. 389; Montague v. Perkins (1853), 
22 L J. C. P. lbl\ Ex parte Hayward (1871), 6 L. R. Ch. 546. But 
maturity calculated from date, Townsend v. France (1861), 2 Houbt. 
(Tenn.). 441. 

• GoMsmid v. Hampton (1858). 5 C. B. N. S. 94. 

• Usher v. Dauncey (1814). 4 Camp. 97. 

• Michigan Ins. Co. v. Leavenworth (1856), 30 Vt. 11. 

» Freeman's Bank v. Perkins (1841). 18 Me. 292; Bank v. Daniel 
(1838), 12 Pet. (U. S.) 32; Anwer v. Clark (1835) 2 C. M. & R. 468; 
Strawbridgev, liohinson (1849), 5 Gilm. (111.), 470. In England, defined 
Ijy statute, British Code, § 4. 
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Illustration. ininnd biii 

defined. 

A., B. and C. are residents of Augustay Maine. A. draws a 
bill on B. payable to C. at the X. bank in Boston, Mass. This 
is a foreign bill.' 

Note. — Orimshaw v. Bender ' is the only case where it has 
been distinctly decided that the question depends on the 
residence of drawer and drawee, and the later cases in Massa- 
chusetts have followed it only in so far as to express the rule 
in the loose language of many cases where the residence of 
drawer and drawee were the same, so that no question could 
arise on this point. 

Exphnation 1. — The States of the Union are foreign 
to each other within the meaning of this article.'' 

Explanation 2, — Unless the contrary appear by its 
terms, the ^rima/ocie presumption is that a bill is an 
inland bill/ 



Bill of Exchange Drawn in a Set 

Art. 25. A Bill of Exchange may be drawn in a whoie set 
set, each part of the set being numbered, and contain- 
ing a reference to the other parts* All the parts con- 
stitute but one bill.* 

Illustrations. 

1. If one part of a set omit reference to the rest it becomes 
a separate bill in the hands of a bona fide holder.^ 

2. An agreement to deliver up an unaccepted bill drawn in 
a sot is an agreement to deliver up all the parts in existence.^ 

^Freeman' I* Bank v. PeMns (1841), 18 Me. 292; Contra, Gnmshaw 
V. Hevder (1809), 6 Mass. 162; Bigelow, p. 23. 

^Buekner v. Finley (1829), 2 Pet. (U. S.). 586; Ocean Bank v. 
miliams (1869), 102 Mass. 41; Mason v. Dousay (1864), 35 111. 424; 
Joseph V. Salomon (IB&i), 19 Fla. 623. 

»Cf. Armani v. Castrique (1844). 13 M. & W. 443; Lennig v. Ralston 
(1854). 23 Pa. St. at 139. 

*Cf. French CJode. Art. 110; Societe Generah v. Bank (1873), 27 L. T. 
N. S. 849; Ddwnes v. Church (1839), 13 Pet. (U. S.) 205 at 207. 

'German Exchange Law, Art. 66; Of. French Cocle, Art. 147. 

^Kcaruet/ v. West Granada Co. (1856). 26 L. J. Ex. 15. Ratio 
decidendi not clear. How could drawee of unaccepted bill be liable to 
the holder? He might be to the drawer ultimately. 
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oiie'bfir^ ^^phnation, — A person who negotiates a Bill of 

Exchange drawn in a set, is bound to deliver up all 
the parts in his possession, but by negotiating one 
part he does not warrant that he has the rest/ 

Note. — In Eng-land the obligation to give a set is probably 
a matter of bargain. By German Exchange Law, Art. 66, the 

Eayee is entitled to demand a set from the drawer; and if a 
ill, issued singly, be destroyed or lost, the indorsee can ob- 
tain a second of exchange by addressing himself to his immediate 
indorser, who applies to the indorser before, and so on up to 
the drawer. French Law seems to be the same: Nouguier^ 
§ 205 and 219. The parts of a set {daplicaia) must be distin- 
guished from copies (copie): N'ouguieVy § 203; and German 
Exchange liaw, Art. 70-72. 

Jy^j^^ent ^rt. 27. A holder who negotiates a set by indorse- 
ment, may (and perhaps should) indorse all the parts 
that he holds.* 

Explanation, — If an indorser indorses two parts to 
different persons, he is (probably) liable on both, and 
every indorser subsequent to him is liable on the part 
he has himself indorsed.' 

Note. — The practice is for the indorser to indorse all the 
parts he holds. His position is analogous to that of the drawer. 
It is fiaid an indorser is not bound to pay unless all the parts 
hearing his indorsement are given up to him or accounted for.* 
But in America it is held that in the case of an accepted bill, 
it is prima facie sufficient if the accepted part be given up,* 
and in the case of an unaccepted bill, if the protested part be 

fiven up; there being no presumption that the missing parts 
ave been improperly negotiated.* 

» Pinnrd v. Klockman (1868), 32 L. J. Q. B. 82. 

' Of. Societe Generate v. Bank (1873), 27 L. T. N. S. 849; Nouguier, 
% 218. 

•Id. and Holdsworth v. Hunter (1830), 10 B. & C. 449; German Ex- 
chanjfe Law. Art. 67; (^. Indian Code. Art. 132. 

^Societe Generate v. Bank, supra at 8o4. 

^Johnson v. Ofutt (1862), 4 Mete. (Ky.) 19; Comm&rcial Bank v. 
Bouth (1852), 7 Lsl. An. 128. 

^DownesY, Church (18:39), 13 Pet. (U. S.), 205. But see IVells v. 
WliUchead (1836), 15 Wend. (N. Y.) 527; 3 Kent Com. 109. 
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Art. 28. The acceptance may be written on any ^j<^^p'^'» 
part of a set, and it should be written on one only.* 

NoTK. — Any part of the set may be presented for acceptance.* 

Art 29. Payment in due course of one part of a J?^!J^®°* 
set discharges the whole bill.* 

Exception 1. — If tlie drawee accepts two parts, and 
such parts get into the hands of different bona fide 
holders, he is (probably) liable to pay both.* 

Exception 2. — If the acceptor pay without requiring 
the part bearing his acceptance to be delivered up to 
hira, and such part be, at maturity, outstanding in the 
hands of a bona fide holder, he is (probably) not dis- 
charged.* 

Illubtration". 

B. accepts a third of exchange. At maturity the first and 
second are presented to him and he pays. It turns out that the 
third of exchange, with his acceptance on it, was at tlie time 
in the hands of a bonajide holder. B. is still liable to pay the 
third of exchange. 

Exception 3. — The indorser who has indoreed two 
parts to different persons, and indorsers subsequent to 
him of the part not paid, are (probably) not dis- 
charged (Art 27). 

Note. — The exceptions as stated accord with mercantile 
opinion. Most foreign codes contain Exception 2. Art. 30, 
however, raises a difficulty. 

» Bank y. Neal (1869), 22 How. (U. S.) 98; Cf. Eoldsworth v. Hunter 
(1830). 10 B. & C. 449. 

* Id.; Walsh v. Blatchley (1853); 6 Wis. 422. 

» Dwnes V. Church (1839), 13 Pet. (U. S.) at 207: Dnrhin v. Cranston 

(1811), 7 Johns. (N. Y.) 442; French Code, Art. 147; German Exchange 
Law, Art. 67. 

* Bank v. Neal (1859), 22 How. (U, S.) 96; Cf. Eoldsworth v. Hunter 
(18:30). 10 B. & C. 449; Ralli v. Dennistoun (1851), 6 Exch. at 496; Ger- 
man Exchange Law, Art. 67. 

* Cf. French Code, Art. 148; German Exchange Law, ArL 67; and see 
Kearney r. West Granada Co. (1856), 1 H. & N. 412. 
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[arts. 30-32. 



Right of 
hoN^r of 
uue iMift. 



Art 30. If the parts of a set be negotiated to dif- 
ferent persons, the holder whose title first accrues is 
(fierhaps) entitled to the whole set' 

Illustration, 

C, the holder of a bill drawn in a set, negotiates the third of 
exchange to D. Two days afterwards he negotiates the first 
and second to E. D. can compel E. to deliver up to him tlie 
first and second.' 

Note. — ^This Art. is not necessarily inconsistent with Arts. 
27 and 29, where the liability of the acceptor or indorser de- 
pends on estoppel and is independent of title to the bill. In 
the case given, E. would not be without remedy. He could get 
back from C. the money he had given for the bill as money 
paid lor a consideration which had failed, or ho could bring an 
action against C. for ialse representation. 



Aooeptnnce 
defined. 



Reqn twites 
iu furiu. 



Acceptance of Bill of Exchange. 

Art. 31. *' Acceptance " is the assent in due form 
by the drawee of a Bill of Exchange to the order of 
the drawer. 

Art. 32. The acceptance* of a Bill of Exchange 
may be: 

(1.) In writing on the bill/ or on a separate paper.' 

Illustrations. 
1. A. draws a bill on B. B. writes thereon the word "Ao*" 



« PetTeirn v. Jopp (1793), cited 10 B. & C. at 450, see at 454; Cf. 
WaJsh V. BJafchley (185:3). 6 Wis. 422. 
Ud. 

• Completed bv delivery, or notification to the holder. Smith v. Me^ 
dure (1804), 5 East, 476; Dunavan Y.FIynn (1875), 118 Mass. 537; CL 
Art. 53. 

^ Must be in England (British Code, § 17 (2), and by statute in many of 
the States. 

* Jones V. Dank (1864), 34 111. 313; Wynne v. Bailees (1804), 2 J. P. 
Smith, 98. 
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cepted'' "Presented" "Seen," "Honored" or merely his Reqmsf ^ca 
name. This is prima facie an acceptance." 

2. B. writes on the back thereof, " I will see the within paid 
eventually." This is an acceptance.' 

3. B. writes thereon an order to X. to pay the within. This 
is an acceptance.* 

4. B. writes thereon, " I take notice of the above," and signs 
his name. This is not necessarily an acceptance.* 

5. A. draws a bill on B. After it is received by C, tlie 
payee, B. writes to A., promising to pay the bill. This is an 
acceptance, and enures to the benefit of C, and all subsequent 
holders.* 

Note. — The drawee may use any form of words from which 
the intention to accept can be gathered,* and if the words noo 
essarily import an acceptance, he will be bound therfl)y, 
whether he intended to accept or not. But if the language is 
ambiguous, parol evidence to explain it is admissilile between 
immediate parties, perhaps against a remote party.^ 

(2) Oral/ or implied from acts of the drawee." 

Illustrations. 

1. A. draws a bill on B. When presented by the holder for 
acceptance, B. refuses to write anything on the bill, but says, 
" The bill is correct and shall be paid." This is an accept- 
ance.^® 

' Spear v. Pratt (1842) 2 Hill, (N. Y.), 582; Kaufman v. Barrwgfir 
(1868). *20 Li. An. 419. Si, indorsing ''payment guaranteed, " Block 
V. Wilkerson (1883). 42 Ark. 253. 

^Drannin v. Henderson (1851), 12 B. Mon. (Ky.) 61. 

* Harper v. West (1804). 1 Cranch. (C. Ct.) 192. 

* Cook V. Baldwin (1876), 120 Muss. 317. Cf. Smith v. Milton (1&92), 
133 Miuss. 369. 

K:f. Edfon V. Fuller (1850). 2 Post. (N. H.) 183 at 188; Jones v. Bnnh 
(1864), 34 111. 313; Spaulding v. Andrews (1864), 48 Pa. St. at 413; 
Wt/nne v. Raikes (lfe04). 2 Ea.st, 514; Fairlee v. Herring (1820), 3 
Binor. 625, Burrouarh, J., & Best, C. J. Cf. infra, Expl. 3. 

•Cf. Smith V. Virtue (1860), 30 L. J. (\ P. at. 60, Byles, J. 

^Gallagher v. Black (1857), 44 Me. 99; Bigelow, p. 49. 

^Scudderv. Bank (ISlb), 91 U. S. 406; Pierce v. Kiftredge (1874), 
llo Masp. 374; Sturges y. Bank {\S7 4), 75 111. 595; Miller v. Ne'rhans 
(1875). 51 Ind. 401; Duel v. Bricker (1874). 76 Pa. St. 255, Jarris v. 
Wilsfin (1878), 46 Conn. 90. Contra, unless drawee then has funds of 
drawer in band. Waltoti v. Mandeville, 56 la. 597. 

* Cf. Cook V. Baldwin, supra; McCutchen v. Rice (1879), 56 Mifw. 455. 
» Ward V. Allen (1840), 2 Met. (aia&s.) 53, and Spaulding v. Andretcs, 

(1864), 48 Pa. St. 411. 
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Ill ?urml*^ 2. If drawee in possession of the bill procures another to 

discount it, an acceptance is implied.' 

3. Detention of the bill by drawee, may, under some circum- 
stances, amount to an acceptance.' 

3. Part payment of the bill by drawee, will not, of itself, 
amount to an acceptance.* 

NoTK. — In case of a written acceptance on the bill, it is im- 
material by whom presented, but in case of an oral acceptance 
or a written acceptance dehors the bill, it must be addressed 
to a party to the bill; if to a mere stranger, it is not au ao- 
ccptauce.* 

(3.) A written or verbal" promise to accept, cither 
before,' or after the existence of the bill/' 

Explanation I, — Such promise must be made with- 
in a leasouable time before or after the issue of the 
bill* 

Illustration. 

A. and B. having an open account, an adjustment takes 
place between B. and an agent of A., and the balance found 
due is paid over to the agent. A. expresses dissatisfaction, 
whereupon B. writes him, "Re-peruse the accounts, make out 
a statement to suit yourself, and draw on me for the balance, 
which shall be duly honored." B. is not thereby liable as ac- 
ceptor on a bill drawn two years afterwards.' 

* Bmk V. Marsden (1861), 34 Vt. 89. Aliter, if discounted by drawee, 
Strope V. Ross (1861). 40 Pa. St. 186. 

^ Hough V. Lortw^ (1837), 24 Pick. (Mass.) 254; Hallv. Steel (ISIS), 68 
III. 231; Of. Orerman v. Bank (1864), N, J. L. 563. 

^Cook V. Baldwin (1876), 120 Miiss.. 317; Bassett v. Haines {ISbS), 9 
Cal. 260; Of. Peterson v. Hubbard (1873), 28 Mich. 197. 

* Martin v. Bacon, Treadw. (S. C.) Ck)nst. 133; Sfort/, § 247. 
^Nelson v. Bank (1868). 48 111. 87; Sctfdder v. Bank (1875), 91 U. S. 

406; Cf. Bank v. Ely (1837), 17 Wend. ( N.Y.) 508. Contra, if before hill 
drawn, Kennedtf v. Geddes (18-^), 8 Port. (Ala.) 263; Plummer v. Lij- 
man (1860), 49 Me. 229. 

^Contra, Johnson v. CoUings (1800), 1 East, 98; Bank v. Archer 
(1843). 11 M. & W. 383. 

''Coolidge y. Payson (\S\1),2 Wheat. (U. S.)66: Parker v. Greele 
(1829), 2 Wend. (N. Y.) 545; Merchants Bank v. Griswold (1878), 72 
N. Y. 472; Ruiz v. Renauld (1885), 100 N. Y. 256. 

8 id.: Boyce v. Edwards (I8;i0), 4 Pet. (U. S.) HI. 

* mison V. Clements (1807), 3 Mass. 1. 
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Explanation 2.- — Such promise raust specify tlie bill £f J^J.^^^^ 
to be drawn, so as to distinguish it from any other.* 

Illustrations. 

1. B. telegraphs to A., "I have no objections to accepting 
for you at 3 or 4 months for $2,500." B. may be liable as ac- 
ceptor on bill for $2,500 at 4 months, druwn in pursuance of 
t)ie authority.' 

2. B. writes to A., " lauthorize you to draw on me at ninety 
days from time to time, for such amounts as you may require^ 
whole amount not to exceed $3,000." B. may be liable ou 
a bill drawn in pursuance of the authority given.* 

Explanation 3. — The bill raust be taken by the 
holder on the faith of such promise.* 

Illustrations. 

1. A. draws a bill on B. After it is received by C., B. writos 
to A. that he will accept the draft, and the letter is shown to 

C. C. cannot hold B. as acceptor.* Aliter^ if before C. receives 
the bill, A. either shows him the letter or informs him of its 
contents.* 

2. B. promises C. to accept a bill to be drawn by A. in his 
favor. D. discounts the bill so drawn, on the faith of B.*s 
promise to C. to accept. B. subsequently refuses to accept. 

D. cannot hold B. as acceptor, since a promise to accept is a 
chose in action and not assignable.^ 

^Nelson v. Bank (1868), 48 ID. 86; Bissell v. Lnris (1857), 4 Mich. 
450; Carnegie v. Morrison (1841). 2 Mot. (M;iRs.) ;j8l at 406. 

^Parker v. Greeh, (1829), 2 Wend. (N. Y.) 545; and Central Bank v. 
Richards (18T2),109 Ma/«8.413; Cf. Coffwan y.Campbeil (1877), 87 111.98. 

3 UUfer Bank v. McFarland {184b), 6 Hill (N. Y.), 432, S. C. 3 Di'i>. 
f»53; Cf. Barney v. Netteomb (I8I1I), 9 Cu*h. 46. But see Boyce v. Kd- 
icards. (1830). 4 Pet. (U. S.) 111. 

*Coolidge v. Patjson (1817). 2 Wheat. (U. S.) 66; Pillanti v. Van 
Mierop (1765), 3 Burr. 1663; Kxchavge Bank v. Rice (18G7). 98 M»y«ft. 
2^8; First I^at Bank v. Petlit (1806;, 41 111. 492; Steman v. Harrison 
(1862). 42 Pa. St. 49. Contra. Read v. Marsh (1844), 5 B. Mon. (Ky.) 8; 
Cf. Grant v. Hunt (1845), 1 C. B. 44. 

^Exchange Bank ▼. Rice (1.^67), 98 Masa. 288; Worcester Bank v. 
Wells (1844), 8 Met. (MasR.) 107; Ontario Bank v. Worihington (1834), 12 
Wend. (N. Y.) 593. Cf. (1), lUustr. 5, supra, promise to pay. 

^Bank r. Ely (1837). 17 Wend. (N. Y.) 608; Fairchild v. Feltman 
[\^A). 32 Hun (i^. Y.). 398; Uwis v. iCrrtmcr (1852). 3 Md. at 289. 

' Wore^'ster Bank v. Wells, supra; M'Evers v. Mason (1813). 10 
Johns. (N. Y.) 207; Carr v. Bank (1871), 107 Maw. 45 at 48. 
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Note. — Is there any distinction between B.'s promise to the 
drawer to accept, and his promise to pay, an existing bill? 
Many of the cases seem to re«j;ard them as the same, and gov- 
erned by like rules, though a careful examination of the cases 
will show that no Court has decided that a promise to pay an 
existing bill was not an acceptanceJ When B. accepts he 
thereby promises to pay the bill; therefore, when he promises 
to pay, he thereby, in effect, accepts the bill, and does not 
merely agree to accept. On what other ground can the cases 
cited below be reconciled?' 

Art. 33. An acceptance need not be dated. 

Explanation. — In the case of a Bill of Exchange 
payable after sight, the acceptance should be dated, 
but extrinsic evidence is admissible to show on what 
date an undated acceptance was given." 

Note. — French Code, Art. 122, provides, that if a bill be 
payable after si^rht and the acceptance be not dated, time runs 
from the date of the bill; but see Nouguier^ § 498. 

Art. 34. A Bill of Exchange may be accepted — 

(1.) Before it has been signed by the drawer, or 
while otherwise incomplete.* 

(2.) After it is overdue.' 

(3.) After it has been dishonored by a previous 
refusal to accept, or by non-payment, followed by pro- 
test* 



> Cf. Liigrue v. Woodruff (1860). 29 Ga. 648; Overman v. Bank 
(1862), 80 N. J. L. at 68; Carr v. Bavk (1871). 107 Ma««. 46. 

2Cf. Jones V. Bank (1864). 34 III. bl-i. with First Nat. Bank v. Peffit 
(1866), 41 ill. 402, and Nelson v. Bank (1868), 48 111. 86. Cf. Spaulditig 
V. Andretcs{lH6i). 48 Pa. St. at 413. with S/entan v. Harrison (1862). 
42 Pa. St. 49, and Rowland v. Carson (1850), 16 Pa. St. 453. See Edaon 
V. Fuller (1850). 2 Fost. (N. H.) 183. 

^Kenner v. Creditors (1830), 1 La. (0. S.) 120; and Cf. Arts. 15 and 
158, n. 

* London dt Southwestern Bank v. Wentttorth (1880). 5 Ex. D. 96; 
Harrefj v. Cane (1876). 34 L. T. N. S. 64; and Art. 23. 

^Spaufdipg v. Andrews (1864). 48 Pa. St. at 413; Williama t. WinanB 
(1P34), 2 Green (N. J.), 339. 

• Sfockwell V. BramhU (1852). 8 Ind. 428; Cf. Christie v. Pean-t (1841), 
7 M. & W. 491. and Art. 157. 
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Illustrations. '^'^^ ^'' 

acctrpuince. 

1. A. draws a bill on B., dated January 1, payable one month 
ftfter date. C, the holder, presents it for acceptance in March. 
B. accepts. As regards B., this is a valid acceptance of a bill 
payable on demand.^ 

2. The holder of a bill payable one month after sight pre- 
sents it to the drawee for acceptance. Acceptance is refused. 
A week after it is re-presentud, and accepted. The accept- 
ance is valid.' 

Note. — When a bill payable after sight is refused accept- 
ance, and then subsequently accepted, tho now uniform prac- 
tice is to ante-date the acceptance to the day the bill was first 
presented.' 

Art. 35. Unless the contrary appear, a Bill of Pr««nmpficu 

»•« to lime 

Exchange is prima facie deemed to have been ac- "^Ipjiljf^;^**^ 
cepted before maturity and within a reasonable time 
after its issue, but there is no presumption as to tlie 
exact time of acceptance.* 

Illustration. 

15. accepts, without dating, a bill drawn payable three 
months after date. He attains his majority the day before tho 
bill matures. This is prima facie evidence that B. accepted it 
while an infant.^ 



Art. 36. An acceptance must not express that the Aoceptanc© 
acceptor will perform his contract by any other means Srli'^LllJucy. 
than the payment of money." 

Illustration. 

'A. draws a bill on B. for $100. B. accepts it, " payable in 
goods." This is invalid.' 

> Mutford V. Walcot (1698), 1 Ld. Rxvm. 514; Cf. Art. 201. n. 
» Wynne v. Raikea (1804), 6 East. 614; Of. Grant v. Shaw (1820), 16 
Maw. 341. ^ 

• But Cf. Mitchell v. Degrand (1817), 1 MaPon (C. Ct.), 176. 

♦ Roberts v, Bethell (1852), 12 C. B. 778; Mason v. Dousny (1864), 35 
HI. at 433; Cf. Art. 132. "^ ^' 

Md. 

• Russell V. Phillips (1850). 14 Q. B. 891; Cf. Art. 10, Expl. 3. 

* Id.; Cf. Boehmr, Garcias (1807), 1 Camp. 425. 
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Arc-P^nnce NoTE. — When the time of payment comes, the holder may, 

pay mouey. of course, accept goods in satisfaction of the debt due to him 



Drawee only 
cau a7cept. 



Art. 37. The acceptance of a Bill of Exchange by 
any person other than the drawee is invalid. 
Excejdion. — Acceptance for honor. (Art. 42.) 

Illustrations. 

1. Bill addressed to B. X. writes an acceptance on it. X. is 
not liable as acceptor.' 

2. Bill addressed to B. B. accepts it. X. also writes an ac- 
ceptance on it. X is not liable as acceptor; ' and parol evi- 
dence is not admissible to show that he guaranteed payment of 
the bill to the drawer.' 

3. Bill addressed to the " Directors of the B. Company." 
The acceptance is signed by two directors and the manager. 
The manager is not liable as acceptor.* 

Note. — If a person other than drawee write an acceptance 
on the bill, his liability will be determined by the same rules 
as in the case of irregular indorsements.^ See Art. Ill, n. 

Can a Case of need accept otherwise than supra protest? 
On the Continent he cannot. Bylesand Parsons seem to think 
that under English law he may; but see Chitty on Bills, 10th 
ed. 1 14. The uniform practice is for him to accept supra protect. 

Explanation 1. — When a Bill of Exchange is ad- 
dressed to two or more drawees, whether partners or 
not, any one of them may accept so as to bind him- 
self.* 

Illustrations. 

1. A bill is addressed to B. & Co. X., a partner in that firm, 
accepts it in his own name. He may be liable as acceptor.' 

> Davis V. Clarke (1844). 6 Q. B. 16; May v. Kelly {\^hh\ 27 Ala. 497. 
« Jackson v. Hudson (I8l0). 2 Camp. 447; Smith v. Lockridge (1871), 
8 Bush. (Ky.). 424. 
« Steele v. McKinlay (1880), 5 App. CaseB, 754. . 

* Bult V. Morrell (1840), 12 A. & E. 745. 

» Walton V. Williams (1870), 44 Ala. 347. 

• Owen V. Von Ulster (1850), 10 a B. 318; Heenan v. Nash (1863), 8 
Minn, at 411. 

' Id.; Tombeckbee Banky, Dumell (1828). 5 Mason (C. Ct.). r6; Cf. 
Cunningham v. i>mi7/»«ow'(1841), 12 Leigh (va.), 32, Contra, Heenan 
V. Nash (1863), 8 Minn. 407. 
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2. A bill is addressed to B. and X. B. alone accepts. He Drawee only 

cauaccepu 
IS liable as acceptor.' 

Note. — ^If a bill is addressed to a firm, an acceptance by a 
partner in his individual name may bind the firm,* in the ab- 
sence of statute requiring an acceptance to be signed by the 
acceptor.' 

Explanation 2. — A Bill of Exchange may (proba- 
bly) be accepted by the drawee in any name he chooses 
to adopt/ 

Tllustratioks, 

1. A bill is addressed to B. His wife accepts it, signing 
her name '^ Mary B.'^ B. promises to pay the bill. He is lia- 
ble as acceptor.* 

2. Bill addressed to B., who is a partner in the firm of X. 
& Co. B. accepts it in the firm name. B. is liable personally 
as acceptor.* 

Note. — ^It is to be noted that Lindua t. Sradwell * was de- 
cided before the Acts which required an acceptance to be signed 
by the acceptor, but the Court seems to rest its decision on the 
ground that, though a bill must be accepted by the drawee, he 
may accept in any name he chooses to adopt, and that, in this 
case, William B. chose to adopt pro hoc vice the name of his 
wife to accept in. 

Explanaiion 3. — In construing an acceptance, the 
address to the drawee and the acceptance must be 
read together. 

I1XUSTBA.T10N8. 

1. A bill is addressed to the B. Company, Limited. Two of 
the directors accept it, signing thus: '*X. & Y., directors of 

^Ow€n r. Von Ulster (1850), 10 C. B. 318. 

* Masofi V. Rumaey (1S08), 1 Camp. 304; Tolmanv. Hanrahan (1878). 
44 Wis. 133. 

^ Ueenan v. Nash (1863). 8 Minn. 407. But Of. Yorkshire Banking 
Co, V. Beatson (1879), 4 L. R. C. P. D. 204. 

* lAndus V. Bradwell (1848), 6 C. B. at 691; Ala. C, M, Co. v. Brain- 
ard (1860), 36 Ala. 476; Of. Art 71, Expl. 2. 

* Id. 

* Nieholls ▼. Diamond (1863), 9 Ezcb. 164; Of. Art. 72, Exp]. 3. Con^ 
tra, Markham y. Bazen (1873). 48 Ga. 670. 

4 
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the B. Co., Limited.'* This is an acceptance by the company.* 

2. A bill is addressed to ^^ B., general agent of the X. Com- 
pany.'' He accepts it thus: ^'Accepted on behalf of the Com- 
pany — B." B. is personally liable as acceptor.' 

3. A bill is addressed to B. & Co. B., a partner in the firm, 
accepts it in the firm's name, adding also his own name. This 
is the acceptance of the firm, and not of B. personally.' 

4. A bill is addressed to ** X. & Co." The proper style of 
the firm is ^' B., X. & Co.,'* and it is accepted in that name. 
This is a valid acceptance.^ 

5. B. accepts a bill blank as to drawee. This is an admis- 
sion that he was the person intended, and he is liable as ac- 
ceptor.* 

Note. — In the case of signatures by agents, there is fhis dis- 
tinction between a bill and a note. A bill can only be ac- 
cepted by the drawee; so either the drawee is liable as accept- 
.or, or no one is liable, and the rule of construction is tU res 
magis valeat quam pereaL When the point arises on a note, 
the only question is whose is the nignature — is it the signature 
of the principal or of the agent?* 

Art. 38. An acceptance may be — (a), General, or 
— (J), Qualified.' A General or Absolute acceptance 
assents without qualification to the order of the 
drawer. Tlie form of words used is immaterial.* 

NoTB. — The holder of a bill is entitled to an absolute ac* 
ceptance: Art. 158; Cf. Art. 58, as to construction. 

Art. 39. A Qualified acceptance varies the effect 
of the bill as drawn; therefore an acceptance is qual- 
ified which is, 

> OJrell y. Charles (1876). 34 L. T. N. S. 8?2, C. A. 

« HeraM v. Contiah (1876), 84 L. T. N. S. 865: Mare v. Char7e8 (1856), 
5 E. A B. 978. Contra, Markham v. Hazen (1873;, 48 Ga. 670, 

> Be Barnard (1886). 82 Ch. D. 447, C. A. 
< Lloyd V. Aahhy (1881), 2 B. k Ad. 28. 

» Wheeler v. Welter (1860), E. D. Sm. (N. YX 1. 

• Cf. Alexander v. Sizer (1869), 4 L R. Ex. at 105. 

^ Bowe V. Young (1820), 2 Bligh, 391 H. L.; Hough v. Loring (1837), 
24 Pick. (Mfl88.) 254. 

• Id. at 454. 
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(1.) Conditional — i. e,^ which makes payment hy JSTepS^ce. 
the acceptor dependent on the fulfillment of a condi- 
tion therein stated. 

Illustbations. 

1. The drawee of a bill accepts it. ** Accepted — payable on 
giving up bills of lading for clover, per ship ' Amazon.' " * 

2. Or, " Accepted — payable when in funds." ' 

Note. — The condition as between immediate parties, may 
be written on a separate instrument, though absolute on the 
bill-" 

(2.) Partial, or restricted as to amount. 

Illustrations. 

1. A. draws a bill on B. for $100. B. accepts it as to 150.^ 

2. A. draws a bill on B. for $100. B. accepts it, payable 
half ill money, half in goods. This is valid as a qualified ac- 
ceptance for t50.^ 

(3.) Local, or restricted as to place of payment. 

Illustrations. 

1. Bill addressed to " B. of N. Y. City," is accepted payable 
at Albany, N. Y. This is a qualified acceptance.® 

2. Bill addressed to " B. of N. Y. City," is accepted payable 
at the X. Bank, N. Y. City. This is a general acceptance.^ 

Note. — As to the effect of draioing a bill payable at a par- 
ticular place, see Art. 172. 

(4.) Qualified as to time. 

' Smith V. Virtue (I860), 30 L. J. C. P. 56; Cf. Swan v. Cox (1814), 1 
MarBh. 170; Re Howe (1871), 6 L, R. Ch. 838; Lamon v. French (1869), 
25 Wis. 87. 

* Id.; Julian v. Sherhrooke (1754). 2 Wils. 9; Wintermute v. Post 
(1854), 4 Ziibr. (N. J.) at 423; Pope v. Heath (1859), 14 Cal. 403; Crow- 
ell V. Plant (1873), 53 Mo. 145. Aliter, if drawn payable " if in funds,'' 
KtntbJe V. Lull (1843). 8 McL. (C. Ct.), 272. 

• Ford V. Angelrodi (1865), 37 Mo. 50. 

* Cf. Wegersloffe v. Keene (1709). 1 Stra. 214. 

^ Petit V. Benson (1697), Comb. 452; Cf. Rowe v. Toung (1820), 2 
Bliffh at 409. H. L. 

• Walker v. Bank (1862), 18 Barb. (N. Y.) 686. 

» Troy Bank v. Lauman (1859), 19 N. Y. 477; Myers v. Standari 
(1860), 11 0. Et 29. 
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Qnallfled IlLXTSTRATIONS. 

acceptance. 

1. A. draws a billon B., payable two months after date. 
B. accepts it, payable six months afterdate.^ 

2. A. draws a bill on B., payable at sight. B. accepts it 
** payable in fifteen days.'* ' 

3. B. accepts a bill drawn on him, "ou condition that it be 
renewed," for six months.' 

(5.) The acceptance of some one or more joint 
drawees, but not of all. 

Illustration, 

Bill drawn on B., X. and Y. B. accepts. X. and Y. refuse 
to accept. This is a qualified acceptance.^ 

Note. — German Exchange Law, Art. 22, admits a partial 
acceptance, but makes any other qualification a refusal to ac- 
cept. French Code, Art. 124, prohibits a conditional, but ad- 
mits a partial acceptance, directing the holder to protest the 
bill as to the residue. England and the United States seem 
to be the only countries that allow of conditional acceptance* 
Cf.'Art. 10; and Art. 271. 

Effect of qnaii- Alt. 40. A Qualified acceptance is valid as re- 

flel accept^ ^* *■ 

•**^ pards the acceptor and all subsequent parties, and as 

regards prior parties who assent thereto. A prior 
party (drawer or indorser) who does not authorize or 
assent to it is (probably) discharged.* 

Note. — In Rowe v. Young^ the judges differed in opinion 
as to the effect of taking a qualified acceptance without the 
consent or subsequent assent of prior parties, some thinking 
that prior parties would only bo discharged if it could be 
shown that their rights were injuriously affected, others think- 

^ Russell Y. Phillips (ISbOl 14 Q. B.891; Cf. Fanshawey. Peat(lSbl), 
26 L. J. Ex. 814. 
« Hatcher v. Stalioorih (1853), 25 Miss. 376. 
■ Eussell V. Phillips, supra. 

* Bylesr p. 186, citing Marius, No. 16; N. T. Civil Code, (Draft of 
1888), § 2832; Novguier, § 451. 

* Rowe V. Young (1820), 2 Blipfh, 891, H. L., third question to judges 
and answers thereto. Cf. Whitehead v. Walker (lb42), 9 M. & W. at 
£09; Walker t. Bank a852), 13 Barb. (N. T.) 636. 
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ingthat they would be ipso facto discharged. See by way of Effect of 
analogy Arts. 248, 249 on Alterations. Suppose the holder Ji^^Jp^^^ 
takes a qualified acceptance. All admit that he must give no- 
tice to the drawer. If the drawer, on receipt of the notice, as- 
sent, or, perhaps, do not express his dissent, well and good. 
But is he not entitled to say, " You have altered my contract 
behind my back, I am no longer a party to it? Noii hcec in 
fcedftra veni. If the drawee do not in terms assent to my 
order I am entitled to notice of dishonor, and notice of dis- 
honor includes a demand of payment. This you cannot give." 
Can the holder reply, "^ The drawee is to some extent your 
agent, and the altered contract was entered into lor your 
benefit? *' Surely not. 



Acceptance for Honor supra Protest. 

Art. 41. A Bill of Exchange may be accepted for what bm«. 

honor supra protest^ which has been — 
(1.) Dishonored by non-acceptance;* or 
(2.) Protested for better security after acceptance. 

• Art. 42. Any person, not being a party already who nmy 

liable thereon, may, with the consent of the holder,* honor. 

intervene and accept such bill afer protest, for the 

honor of the drawer or an indorser.* 

Illustration. 

Bill dishonored by non-acceptance. The drawee, or a 
stranger to the bill, may accept it for the honor of the drawer 
or an indorser.* 

Note. — But if the drawee is under obligation to accept, he 
can not acquire any different rights by accepting supra pro- 
test.^ This kind of acceptance is not common in America. In 
France and Germany the rule is that if two or more persons 
are willing to accept supra protest^ the holder must take the 
acceptance of the person whose payment will enure for the 

» Jfu//ord V. Walcot (1698), 1 Ld. Raym. 675; French Code, Art 126; 
German Exchange liaw, Art. 56. 

^ Ex parte Waekerbafh (1800), 5 Vea. Jr. 574; Cf. Art. 183. 

^Byles, p. 266: Chifty, pp. 243, 244; Story; Beatces. No. 37. 

^Hoare v. Cazenove (1812), 16 Bust, 391; Desha v. Stewart (1844), 6 
Ala. 852; French Code, Art. 125; German Exchange Law. Arte. 56-61. 

^Swope V. jBom(1861), 40 Pa. St. 186; Beawes, No. 32; Nouguier, 
§ 574. 

^ Sehimmelpennieh t. Bayard (1828), 1 Pet. (U. S.) 264. 
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benefit of most parties.^ Beawes, No. 42, says that if a bill be 
accepted for the honor of an indorser, there may be another 
acceptance 8upra protest for the honor of any party prior to 
him. This is not resorted to in practice; but if the acceptor 
supra protest fails before the maturity of the bill, a second ac- 
ceptance supra protest is sometimes obtained. 

Art. 43. It is optional with the holder to take or 
refuse an acceptance supra protest* 

Exception. — When the drawer of a foreign bill 
gives a reference to a Case of need, and by the law of 
the place where such bill is drawn presentment to the 
Case of need is obligatory, the holder (perhaps) cun 
not refuse to take the acceptance supra protest of 
such Case of need.* 

Note. — By German Exchange Law, Art. 57, if the bill con- 
tain a reference to a Case of need, the holder is bound to pre- 
sent the bill to him; in other cases he may refuse acceptance 
supra protest Under French Code, Art. 126, the holder, per- 
haps, can not in any case refuse. 

Art. 44. An acceptance supra protest may be 
given at any time after the bill has been protested 
and before it is over-due. 

Explanation. — A bill noted for protest is deemed 
to be protested/ 

Illustration. 

Bill payable one month after sight is protested for non-ac- 
ceptance. It may be accepted supra protest eight days after- 
wards. • 

NoTB. — In France, perhaps, the acceptance for honor must 
be given at the time the bill is protested: Nouguier^ § 570. 

^Nouguier, § 575; Qerman Exchanf^re Law, Art. 56. 
^Bylea, p. 266; Chittp, pp. 243, 244; Story, § 122; Beawes, No. 87. 
Cases cited by these authors do not seem in point. 
•Cf. Art, 184. 

* Geralopulo y. WieUr (1851). 20 L. J. C. P. 105. 
•Cf. Williams v. Germaine (1827), 7 B. & C. 468. 
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Art. 45. An acceptance supra protest must be in J^!)^^^*^^^ 
writing on the bill, signed by the acceptor, and duly ^**"®^' 
attested by a notarial act of honor.* 

Illustration. 

The acceptor for honor writes on the bill, " Accepted supra 
protest for the honor of C, and will be paid at my office if 
regularly presented when duo ;" or, " Accepted under protest 
for the honor of A., and will be paid for his account if refused 
when due and regularly protested."' Or simply, ^^ Accepted, 
S. P." He then signs. 

NoTK. — By German Exchange Law, Art. 58, the acceptance 
sftpra protest is to be recorded in an appendix to the protest. 
By French Code, Art. 126, the acceptance supra protest must 
be recorded in the protest, and the protest signed by the 
acceptor : Cf. " Novguier^ § 570." In England the notarial 
act, in this case called an ^^ act of honor," is appended to the 
protest. A ^notarial act" means ^^ any instrument, indorse- 
ment, note, or edtry made or signed by a notary public in the 
execution of the duties of his office." • It was formerly the 
practice for the acceptor supra protest to appear personally 
before the notary with witnesses, to declare for whose honor 
he accepted. Modern custom no longer requires this.* A 
clerk is usually sent to the notary. 

Art. 46. There may be an acceptance *i^i>ra Partui ao- 
protest for part of the amount of the bill. *»<>"<>^- 

Art, 47.. An acceptance supra protest should rresumption. 
state for whose honor it is given. If it do not, it is 
deemed to be given for the honor of the drawer.* 

Art. 48. An acceptance supra protest (probablv) nfficfofac 

* 11111.1*' <*'''»f'»"<» *oi 

suspends until non-payment the holder s right of *»°°^''- 
action, which arises on non-acceptance.' 

*Cf. Gazzam v. Ai-mstronq (18.S5), 3 Dana (Ky.)» 554; Byles, p. 265; 
Chiffift p. 244; Story; Brooksi* Notary, 4 ed., p. 93. 

*Cf. Mitchell Y, Baring (1829), 10 B. & C. 4; Howland v. Carson 
1850). 15 Pa. St 45:3. 

• Indian Stamp Act, 1870, § 3. 

• Brooks* Notary y 4 ed. p. 94. 
•Id. p. 97. • 

• Onzzam v. Armstrong siipra; Chiffy, p. 243; Daniel, %b25; German 
Ezchan^ Law, Art. 59; Nouguien g 578. 

»Cf. WiUiams v. GerfnaineaS21), 7 B. & C. at 477; Chitty, p. 23S. 
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lor honor* 



SnAQcfency 
in form. 



Note. — Query, if in some cases the right of action be not 
taken away and not merely suspended, but the point has not 
been judicially discussed. On payment supra protest^ or dis- 
honor at maturity, new rights and obligations arise: Of. Art. 
244. By French Code, Art 128, the holder's rights against 
the drawer and indorsers are not affected by an acceptance 
supra protest ; but then the bolder has no rignt of action until 
the maturity of the bill: he can only demand security: Cf. 
Art. 157. By German Exchange Law, Art. 61, the holder is 
entitled to demand security from parties prior to the party for 
whose honor the acceptance is given. 



Signature. 

Art. 49. "Signature" means the writing of a 
person^s name on a bill, in order to authenticate and 
give effect to some contract thereon. (Cf. Art. 52.) 

Explanation. — A signature suflBcient in point of 
form in the case of an ordinary contract is (perhaps) 
sufficient in the case of a bill. 

Illustrations. 

1. A signature in pencil is sufficient.^ 

2. A lithographed signature, or a signature impressed with 
a stamp^ is (perhaps) sufficient.' 

3. A note in the form, " I, J. B., promise et cet»^^ is suffi- 
ciently signed, though the usual form is, '^1 promise, et cet.^"^ 
signed J. B.' 

4. Bill drawn in the form, ^* Mr. A. requests Messrs. B. & 
Co., et cet?'* This is (probably) a sufficient signature by the 
drawer.* 

5. A bill under seal, without signature, is not sufficiently 
signed, unless the contrary be provided by statute.* 

» Geary v. Pliysxe (1826), 5 B. & C. 234; Reed v. Roark (1855), 14 
Tex 329. 
' ^ Cf. Ex parte Birmingham Banking Co. (1868), 3 L. R. Cb. at 653, 

654. 

• Taylor v. Dohhin (1719), 1 Stra. 899. 

*Cf. Ruffv. Webh (1794). 1 Esp. 129. A§ to documents other than 
bills. CatonY. Caton (18()7). 2 L. R. H. L. at 143. 

* Bylesy p. 68; Story, § 61; Cf. Art. 278. Note of ro-pnration. As to 
,kind of bond formerly known as a ** single bill*' or *' bill under seal/* 

and sometimes confuted with a bill of exchancre. Of. Bank of England v. 
Anderson (183*0. ^ Bing. N. C. at 621 and 658. 
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6. A si^ature made bj another person, but attested bj^fflctency 
nark, is sufficient.* 

7. John Smith, payee, indorses the figures " 7, 2, 8," on the 
back of the note, intending thereby to indorse. This is a 
valid indorsement.^ 

Note. — ^When a statute requires a document to be signed, 
not subscribed,' a mere mark/ or initials,* or a stamp,* it' in- 
tended as signatures, are sufficient; and it is immaterial in 
what part of the document the name is introduced, provided it 
governs the whole.^ But legal analogies must be applied with 
caution to bills which are the creation of custom, and where it 
is of the utmost im|x>rtance that a clear title should appear on 
the face of the instrument. In America the rule is lax. By 
German Exchange Law, Art. 94, signature by mark is in- 
sufficient unless made before a notary. 

Art. 50. A corporation is bound by its signature pjgnnture of 

, ^ •^ cj c«»riM>rHClou or 

to a bill, without the addition of the corporate comimuy. 
seal.* 

Note. — In order to determine whether a company or other 
corporaiion is liable. on a bill, three quet^tions must be asked: 
1. Has the company the requisite capacity to bind itself by a 
bill?* (Art. 67.) 2. Is the signature on the hill sufficient in 
form to bind the company? ^^ 3. Was the signature placed 
there by a person having authority to sign bills for the com- 
pany? It is immaterial that a person who acts within the 

» George v. Sutrey (1830), M. & M. 616; Shank v. Butsch (1867), 28 
Ind. 19. 
» Brottn V. Butchers and Drovers' Bank (1844), 6 Hill (N. T.), 443. 
» Vielie V. Of^good (l849j. 8 Barb. (N. Y.) 1^0. 

* Baker y. Detiifia (1K^8), 8 A. & E. 94; WiUoughhy v. MouUon 
(1866), 47 N. H. 206; Hilhorn v. Alford (1863). 22 Cal. 482. 

* Coton V. Caton (1867), 2 L. R. H. L. 143; Palmer y. Stephens (1846), 
1 Den. (Jf. Y.) 471; Merchants Bank v. Spicer (18^1), 6 VVi»nd. (N. 
YA 443. 

* Sounder son v. Jackson (1800), 2 6. & P. 238; Boardmanv,Spooner 
(1866), 13 Allen (Mam.)* 363. 

^ Schmidt v. Schmnelter (1870). 45 Mo. 502 (maker signed on back of 
note); Lincoln v. Hinzey (1869). 61 111. 436. 

« (5f. Crouch V. Credit Fonrier (1873), 8 L. R. Q. B. at 882; Moft v. 
Hicks (IS'^3), 1 Cow. (N. Y.). 613; Hamilton v. R. R. (1867), 9 
Isd. 369. 

* Grant on Corp. p. 61; Bank v, Dandridge (1827), 12 Wheat. (U. 
8.) 64. 

» Lindus v. Melrose (1868). 3 H. & N. 177, Ex. Ch.; approved, Dutton 
J. Marsh (1871). 6 L. B. Q. B. 861. C£. Art. 76. 
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Unintentional apparent scope of his authority in signin^r bills exceeds or 
Bignature. contravenes private instructions.^ See, also, Art. 75, and 
note* 

Ai-t. 52. When a person is induced by fraud to 
sign a bill under the belief that he is signing a 
wholly diflerent instrument, his signature is null and 
void, provided that in so signing he acted without 
negligence.* 

Illustratioxs. 

1. D., an old man with enfeebled sight, is induced to 8i<::n 
his name on the back of a bill, by being told that it is a railway 
guarantee which he had promised to sign. The bill is nego- 
tiated to a bofia fide holder. D. is not liable as an in- 
dorser.' Aliter^ if able and opportunity to read the instru- 
ment, but relies on payee for statement of its contents, as he is 
guilty of negligence.* 

2. B. is induced, by fraud, to sign a negotiable note as 
maker, believing it to be a non-negotiable note lor a less sum. 
It is negotiated to a bona fide holder. Negligence is nega- 
tived. B. is not liable.^ 

Note. — Frauds of this sort are more common in America 
than iu England, owing to the absence of stamp laws. 



Delivery. 
Delivery Art. 53- Delivery is the necessary complement of 

neccfleiary. 

> Re Land Credit Co. (1869), 4 L. R. Ch. Ap. 460. Ar to the powers of 
de fncto directors, Cf. Makony v. East Uolyford Co. (1875), 7 L. R. U. 
L. b69. 

« Foster v. Machinnon (1869), 4 L. R. C. P. 704; Briggs v. Ettar 
(l.^7.S), 61 Mo. 245; Boss v. Doland (1876). 29 0. St. 478; CJ'me v. 
Guthrie{\%l% 42 Ind. 227; Butler v. Cai-ns (1875), 57 Wis. bl; Monies 
V. -^a/e(1874), 71 111.552. 

Md.; Whitney v. Sfiyrfer (1870), 2 Lans. (N. Y.) 477; Cf. Societe 
Generals v. Bank (1873). 27 L. T. N. S. 849. 

* Chapman v. Rose (1874). 56 N. Y. VM\ Stoannell v. Watson (1874), 
71 III. 456; Winchell v. Crider (1876), 29 0. St. 480; Indiana Bank v. 
Weekerly (1879), 67 Ind. 345; Wright v. Flynn (1871), 83 la. 159; 
Shirts V. Ocei-john (1875), 60 Mo. 305. Contra, holding such failure to 
read not TiesrHjrence, Anderson v. Walter (1876). 84 Mich. 479- 

» Griffiths V. Kellogg (1876), 89 Wis. *ii90; Cf. Taylor v. Atchinson 
(1870), 54 111. 196. 
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every contract on a bill, be it drawing, makinor, ac- J^J^j^^ 
ceptance, or indorsement; and until delivery be made 
the contract is inchoate and revocable.* 

Explanation. — Delivery means transfer of posses- 
sion, actual or constructive, from the obligor to the 
obligee. 

Illustrations. 

1. B., who is indebted to C, makes a note for the amount 
payable to C. B. dies, and the note is afterwards found araon^r 
his papers. C. has no ri^ht to this note, and if it be given to 
him he cannot enforce it^ 

2. B. makes a note in favor of C. and delivers it to a stake- 
holder (e. ^., trustee under composition deed). C thereby ac- 
quires no property in the note.' 

3. C.9 the holder of a bill, specially indorses it to D.; C. 
transmits it by post to X., his own agent. X. informs D. that 
he has received the bill, but does not give it to him or under- 
take to hold it oxi his account. C. can revoke the transaction 
and cancel his indorsement to D.^ 

4. C, the holder of a bill, specially indorses it to D., and 
incloses it in a letter addressed to D. The letter, which is put 
in the office letter-box, is stolen by a clerk of C.'s, who forges 
D.'s indorsement and negotiates the bill. The property iu the 
bill remains in C.^ 

5. By the regulations of the English Post-office, a letter 
once posted cannot be reclaimed. If, then, the indorsee of a 
bill authorize the indorser to transmit it to him by post, the 
property in the bill passes to the indorsee, and the indorsement 

> Cf. Abrep v. Crux (1869). SL. R. C. P. at 42: Baxendale v. Bennett 
(1878). 3 L. R. Q. B. D. 625; Burson v. Huntington (1870). 21 Mich. 
41.^^: First Nat, Bank v. Stratia (1874), 72 111. 559; Wulschner v. Sella 
(1882). 87 Ind. 71. 

*Cf. Bromage v. Lloyd (1847). 1 Eich. 82; Clark v. Boyd (1825), 
2 0. 56; Fanning v. Russell (1880), 94 111. ^86; Fogleaong y.Wick- 
ard (1881), 75 Ind. 258. 

»Cf. Latter v. White (1872). 5 L. R. H. L. 578. 

^BHnd v. Hampehire (1836), 1 M. & W. 365; Muller v. Pondir 
(1873), 55 N. Y. 325; Richards v. Darst (1869), 51 III. 140. 

^Cf. Arnold V. Cheque Bank (1876), 1 L. R. C. P. D. at 584; Ledwich 
T. McKim (1873), 58 N. Y. 307. 
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nea^iblj, becomes complete as soon as the letter which contains the bill 
is posted; if not so authorized, then as soon as the indorsee 
accepts such transfer.* 

6. C, the holder of a note payable to bearer, wishes to re- 
mit money to D. For safety of transmission he cuts the note 
in half and posts one half to D. Before he posts the second 
half he changes his mind, and writes to D. demanding back 
the half he has sent. He is entitled to do so, for a partial de- 
livery is ineffectual.' 

7. A bill is left with the drawee for acceptance. Tiie 
drawee writes an acceptance on it. The next day the holder 
calls for the bill: he is merely informed that it is mislaid, and 
is requested to call the next day. In the meantime the 
drawee hears that the drawer has failed. He accordingly can- 
cels his acceptance, and the next day delivers the dishonored 
bill back to the holder. This no acceptance; the drawee was 
entitled to cancel it.' , / 

8. C. & Co. are indebted to D. X., who is a partner in C. 
& Co., and also agent for D., writes C. & Co.'s indorsement on 
a bill held by the firm, and puts the bill with some other pa- 
pers of D., of which he has the custody. This is a valid in- 
dorsement by C. & Co., and the property in the bill passes to D.^ 

Note. — In Illustration 8 delivery is effected by transfer of 
the constructive possession, i, 6., the actual possession remains 
unaltered, but it is continued in a different right. A person 
has the constructive possession of a thing when it is in the actual 
.« possession of his servant or agent on his behalf; therefore de- 

livery may be effected without change of actual possession, in 
three cases; 1. A bill is held by C. on his own account: he 
subsequently holds it as agent for D. 2. A bill is held by 
C.'s agent, who subsequently attorns to D., and holds it as his 
agent. 3. A bill is held by D. as agent for C; he subse- 

> Ex parte Cotn (1873). 9 L. R. Ch. 27; Stchel v. Birch (1864). 2 H. 
& C. 956; Mifchell v. Byrne (1853). 6 Rich. L. (S. C.) 171: Kirkman v. 
Bank (1865), 2 Cold. (Tenn.) 397. The contrary result would follow un- 
der the Postr office regulations of U. S. allowing letters to be reclaimed 
bry sender after porting. 

*Smifh V. Mufidy (1860), 29 L. J. Q. B. 172; Cf. Redmayne v. ^wr- 
ron(l860), 2LT. N. S. 324. 

^Bank v. Victoria Bank (1871), 8 L. R. P. C. 526; Cf. Dunavan v. 
Flynn (1875), ll8Ma8P. 587. 

^Lysaght v. Bryant (1850), 9 C. B. 46; Cf. Grimm v. Warner (1876), 
45 la. 106. 
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quently holds it on his own account.' There is this difference DeiiTery 
between an acceptance and the other contracts on a bill. The "^^-^'-^t* 
drawee has no property in the bill, therefore an attornment to 
the holder will be presumed on slight evidence, perhaps the 
mere intimation by the drawee of the fact that the accept- 
ance has been written.' 



whom. 



Art 54. As between immediate parties (Art. 88) , Delivery by 
delivery, in order to be eflfectual, must be made by 
€he obligor or his agent. 

Ilt.ustrations. 

1. C, the holder of a bill, specially indorses it to D. He 
dies before delivering it, but his executor subsequently hands 
the bill to D. The indorsement to D. is. invalid, for an ex- 
ecutor is not the agent of his testator. D. cannot sue on the 
bill.' 

2. B. makes a note payable to C. or order one year after his 
death, and sends it in a sealed wrapper to X., with instructions 
to return it to B. if he calls for it; otherwise not to be opened 
in his lifetime. X. may make a valid delivery of the note to 
the payee upon the maker's death.^ 

3. X., by means of a false pretense, Or a promise or condition 
which he does not fulfill, procures A. to draw a check in favor 
of 0. X. delivers it to C, who deceives it bona fide and for 
value. C. acquires a good title, and can sue A., for X. is osten- 
sibly A.'8 agent.* 

4. X. si^ns a note as surety, on condition that it shall not be 
delivered by B., the maker, to C, the payee, until signed by Y. 

»Cf. in illtiJ»tration Fields. Carr (1828). 2 M. A P. 46; BosatiquH y. 
Farster (1841), 9 C. & P. 659; Belcher v. Campbell (1845), 8 Q. B. 1. 
Cf. also Aneona v. Marks (1862j, 81 L. J. Ex. l&j, ratification of deliv. 
ery; Ex parte Cote (1873), 9 L R. Cb. 27, delivery by mistake and 
revocation byconpent. 

*Cf. Cox V. Troy (1822), 5 B. & Aid. 474; approved Chapman v. 
Coffrell (1866), 3 H. & C. 857; Art. 32 n. Foreijfn Liwb. 

» Bramage v. Lloyd (1847), 1 Exch. 32; Clark v. Sigoumey (1846), 17 
Conn. 511. 

* Giddinga v. Giddings' adm'r (1878), 51 Vt. 227; S. C, 31 Am. R. 
682. Cf. Worth v. Case (1870), 42 N. Y. 362. 

» Cf. Watson v. Russell (1862), 3 B. & S. 34, affirmed, 5 B. & S. 968, 
Ex. Ch.; Gould v. Seges (1856), 5 Duer (N. Y.), 260; Fearing v. Clark 
(1860), 16 Gray (Maw.), 74. Contra j unless maker estopped because neg^ 
ligent, Chipman v. Tucker (1875), 38 Wis. 43. 
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Dellrery by 
whom. 



delivery. 



as co-surety. X. is liable to a bona fide holder for valqe, thoun^h 
delivered contrary to the ag;reemeiit.* 

5. A. draws a check payable to bearer, intending to pay it 
to X.- It is stolen from his desk before he issues it, and is sub- 
sequently negotiated to C, who takes it for value and without 
notice. C. acquires a good title and can sue A.' 

Art. 65. As between immediate parties (Art. 88), 
a bill may be shown to have been delivered condition- 
ally, or for a special purpose only, and not for the 
purpose of transferring the entire property therein.* 

Illustrations. 

1, B. makes a note payable to C, who sues him on it. B. 
can defend himself by showing that the note was delivered to 
C. on condition that it was only tp operate if he should procure 
B. to be restored to a certain office, and that B. was not so re- 
stored.* 

)i, C, the holder of a bill, indorses it in blank, and hands it 
to D., on the express condition that he shall forthwith retire 
certain other bills therewith. He does not do so. D. cannot 
sue C, and if he sue the acceptor, the latter may set up the 
jus tertii} 

3. C, the holder of a bill, indorses it specially to D., in or- 
der that he may get it discounted for him. D^ in breach of 
trust, negotiates the bill to E. If E. take the bill bona fide 
and for value, he acquires a good title, and can sue all the par- 
ties thereto. If he do not so take it, he cannot sue C; and if 

' Dearsdorff v. Farestnan (1865), 24 Ind. 48'; Cf. Gage v. Sharp 
('867), 24 la. 15. Contra, if non- negotiable, Aijres v. Milroy (1873). 53 
Mo. 516. 

> Ingham v. Primrose (1859), 7 C. B. N. S. at 85; Cf. Clarke v. John- 
son (1*870), 54 111. 296; Worcester Bank v. Bank (1852), 10 Cush. (Mass.) 
488 (bank bills). But Cf. Burson v. Huntington (1870), 21 Mich. 416; 
Baxendale v. Bennett (1878). 3 L. R. Q. B. 1). 525. 

»a. Drufff V. Parker (1868), 5 L. R. Eq. at 137; Salmon v. Wehb 
(1852), 3 H. Ti. Cas. at 518; Benton v. Martin (1873), 52 N. Y. at bl4; 
Lov^oy V. Bank (1880), 23 Kans. 331. 

* Jeffries v. Austin (1725), 1 Stra. 674. Because a failure of consider- 
ation? 

6 Bell V. Tngestre (1848), 12 Q. B. 317; Cf. SeJigman v. Hnth (1877), 
37 L. T. 488; Cf. Affres v. Doying (1886), 42 Hun, 630. Sed gw. See 
next note. 
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he sue the acceptor, the latter may set up that the bill is C.'s;^ cnndinonai 
further, C. can bring an action against E. to recover the bill or 
the proceeds." 

4. C, the payee of a bill, indorses it to D. D. sues C. as 
indorser. C. may show that he and D. were jointly interested 
in the bill, and that he indorsed it to the latter to collect od 
joint account.' 

5. B. makes a note for $100 payable to C. or order. 0. sues 
B. Evidence is admissible to show that the note was given as 
collateral security for a running account, and what the state of 
that account is.^ 

Note. — Compare this Art. with the next. 

Escrow. — A deed delivered conditionally is called an escrow, 
and by analogy the term is sometimes applied to bills. Neither 
can be delivered as an escrow to the obligee or promisee, hut 
only to a third party.* There is, however, this distinction: 
a deed delivered as an escrow cannot become operative until 
the condition is fulfilled; but a bill so delivered becomes abso- 
lute in the hands of a bona fide holder for value without notice, 
whether the condition is fultilled or not.* When a bill is de- 
livered conditionally or for a special purpose, the relations be* 
tween the person who so delivers it and the person to whom it 
is delivered are substantially those of principal and agent.' 
The person to whom it is delivered belongs, perhaps, to the 
class of agents called bailees;' at least, if the terms bailor and 
bailee be used in the extensive sense given to them by Story, 
in his work on Bailments. 



Construction. 



Art. 56. The contracts on a bill, as interpreted Bins are 

coiitrHctflln 

« Lloyd v. Howard (1850), 15 Q. B. 995; Of. Barhei- v. Richards (18r)l), wriUug. 
6 Exch. 63; Dale v. Gear (1871), 88 Conn. 15; Chaddock v. Vanneas 
(1871), 35 N. J. L. 517. See Art. 64, lHuntr. 8. 

^GoggerJyy, Cuthbert (180tJ), 2 N. R. 170; Cf. Ahager v. Close 
(1842), 10 VL. & \V. 576: Mutt if Loll v. Dent (1853), 8 Moore. P. .C. 319. 

■ Denton v. Peters (1870), 5 L. R. Q. B. 475. 

* Cf. Ex parte Twogotsd (1812), 19 Ves. 227; Re Boys (1870). 10 L. R. 
Eq. 467. and Art. 84. 

^Masswan v. /To^ffc^er (1871), 49 Mo. 87: Stewart v. Anderson (1877), 
59 Ind. 375; Cf. MeCramer v. Thompson (186«).21 la at 249. Contra, 
Bell v. Ingestre (1848). 12 Q, B. 317; Alexander v. Wilkes (1883), 11 
B. J. Lea (Tenn.j, 221. 

•Art 54; Whitmore v. Nieherson (1878). 125 Map». 496. Contra, 
nnlww nejrlijrent, Chipman v. Tucker (1875), 38 Wis. 43. 

' Maguire v. Dodd (1859), 9 Ir. Ch. 452. 

•Cf. Lfoffd V. Howard (1850), 15 Q. B. at 1000, Erie, J.; Manley t. 
Baycoi (l&o3), 2 £. & B. at 56, Ld. Campbell. 
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Sllfrocte in ^7 ^^ ^^^ Merchant, are contracts in writing. Ex- 
irriuiig. trinsic evidence is not admissible to contradict or vary 
their effect/ 

Explanation. — Evidence is admissible to impeach 
the consideration between immediate parties,' 

Exception. — The obligation of the parties to a bill 
may be released verbally and without consideration : 
Art 239. 

Illustrations. 

1. The mere signature of the holder on the back of a bill 
(indorsement in blank) is a contract in writing to this effect: 
1. I hereby assign this bill to bearer. 2. I hereby undertake 
that if the bearer duly present this bill, and it is not honored, 
I, on receiving due notice, will indemnify him.' 

2. Parol evidence is not admissible to show that an indorser 
in blank agreed to be absolutely liable,^ or that he indorsed to 
transfer title only and without recourse,* or merely to identify 
the payee,' or that a restrictive indorsement was to be treated 
as a general indorsement.' 

3. A. draws a bill on B. in favor of C, and issues it to the 
latter, who gives value. A. thereby incurs the ordinary ob- 
ligations of a drawer. If B. dishonor the bill and C. sue A., 

" Ahrey v. Crux (1869), 5 L, R. 0. P. 87. 

* Id. at 45. See Art. 14, and Chap. III. 

• »Cf. Snse V. Pompe (1861). 30 L. J. C. P. 75, at 80; DaU v. Grar 
(1871). 38 Conn. 15; Chaddock v. Vanness (1871), 35 N. J. L. 517; 
JA)rejoyv. Bariifc (1880), 23 Kan. 331; Shelton v. Dustm (1879;, 92 III. 
49; Prescoft Bank v. Caverlv (1866), 7 Gray tMaJ»8.)» ^17. Contra, Boss 
v. Espy (1870), 66 Pa. St. 481; Harrison v. McKim (1865), 18 la. 485, 
but pee American Em, Co. v. Clark (1878), 47 la. at 675. 

*Bodney v. Wilson (1877), 67 Mo. 1*23; Bigelow v. Colton (1859). 13 
Gray (Mass.), 309; Bank v. Smith (1858), 27 'Barb. (N. Y.) 489; Finlty 
V. Green (1877), 85 III. 535. Aliter of quaRi- indorsements, Art. 217. 

^ First Nat. Bank v. Bank (1873), 20 Minn. 63; Charles v. Denis 

.(1877), 42 Wis. 56. Contra, Harrison v. MeKim (1865). 18 la. 485 (be- 

cause a fraud?); Commisaioners v. Wasson (1880), 82 N. C. 808; Day v. 

Thompson (1880), 65 Ala. 269; Taylor v. French (1879), 2 Lea (Tenn.) 

257, 

• Stack V. Beach (1881), 74 Ind. 571. 

^Mechanics Bank v. Packing Co. (1877), 4 Mo. Ap, 200; Third Nat. 
Bank v. Clark (1877), 23 Minn. 263. 
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oral evidence cannot be admitted to show that A.'s liability asBiiigare 
drawer was conditional on the performance of certain acts by uriiiug. 
C., and that C. had not done them.' 

4. Bill drawn in ordinary form. Action by payee against 
acceptor. Evidence is not admissible to show that it was in- 
tended to be paid out of a particular fund which is no longer 
available,' or that a bill absolute in terms is in any other re- 
spect conditional.' 

5. Bill drawn conditionally. (Art. 10.) Evidence is not 
admissible to show that the condition has been performed, and 
that therefore the bill is no ]on<rer conditional and invalid. A 
bill must be valid ab initio.^ 

G. Paroi evidence is not admissible to vary the time of pay- 
ment,' or amount payable,* or to show an agreement not to 
negotiate a negotiable bill,^ or that a bill for one hundred dol- 
lars should be payable in goods or bank notes;* but may 
show parol agreement as to place of payment of bill payable 
generally.* 

7. B. delivers to C. a note signed " B., Treasr. St. Paul's 
Parish." Parol evidence to show an agreement that the Parish 
should be liable and not B. personally, is inadmissible.'* 

8. Bill in the ordinary form accepted by B. and held by D. 
Evidence is admissible to show that D., after the bill was in- 
dorsed to him, was informed that B. had accepted the bill for 

^Ahrey v. Crux (1869), 5 L. R. C. P. 37; Cf. Am. Em. Co. v. Clark 
(1878). 47 la. 671; Wood v. Surrells (1878), 89 111. 107. 

^Campbell v. Hodgson (1819), Gow. 74; Cf. Richards v. Richards 
(1831). 2 6. & Ad. at 454. 455. 

* Weaver v. Fries (1877), 85 ID. 356; McDonald v. ^Z/m (1878), 61 
Ind. 279; Jones v. Shaw (1878), 67 Mo. 667; Tower v. Richardson 
(1863). 6 Allen (Mass.), 351. 

* Colehan v. Cooke (1793), Willee, 397; Miller v. Excelsior Stone Co. 
(1878), 1 Bnid. (111.) 273. 

Hf. Drain v. Harvey (1855), 17 C. B. 257; Heywood v. Pef^in 
(1830). 10 Pick. (Mass.) 228; Strachan v. Muxlow (1869), 24 Wis. 21. 

* Dawson v. Bank (1842), 4 Scam. (111.) 56; Cf. Besant v. Croffs (1851), 
10 C B. 895; St. L. Ins. Co. v. Homer {lb4b), 9 Met. (Mass.) 39; Mahan 
V. Sherman (1845), 7 Blackf. (Ind.) 378. 

' Knox V. Clifford (1875), 38 Wis. 661. 

*Coxy. Wallace (1839), 5 Blackf. (Ind.) 199; Bradley v. Anderson 
(1833), 5 Vt. 152. 

* Cox v. Bank (1879), 100 U. S. 704. at 713. 

» Tucker M. Co. v. Fairbanks (1867), 98 Mass. 101 at 104; Sfurdirant 
V. Hull (1871), 59 Me. 172. Admissible if language ambiguous, Condon 
V. Pearire (1875), 43 Md. 88. Art. 76. 

5 
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[akt. 57. 



Bills are 
contracts in 
wriUug. 



Custom of 
trade. 



r 

the accommodation of X., and that D. jrave time to X., the 
principal debtor, without the consent ol B., the surety, thereby 
discharging the latter.^ 

Note. — This Art. is not inconsistent with Art 55. The 
distinction is this: Evidence is admissible to show that what 
purports to be a complete contract in writing is merely an 
inchoate transaction; but evidence is not admissible to vary 
the terms of an existing and complete contract in writing. 
The difficulty is to determine within which class a given trans- 
action I alls.' As between immediate parties a contemporane- 
ous writing,* or a subsequent written agreement,* may control 
the effect of a bill, subject to the same conditions that would 
be reqtiisite in the case of an ordinary contract; but the mero 
fact that a bill refers to a collateral writing or agreement which 
is conditional in its terms, will not vitiate the bill in the hands 
of a person who has no notice of its contents.^ Of. also Art. 9 
and Art. 14. 

Art. 57. Questions relating to bills, when not con- 
cluded by authority, are to be deteriuined by tiie 
usage of trade, if such there be.* 

Explanation 1. — The existence, nature, and scope 
of a given usage is a question of fact.' 

Explanation 2. — A general usage once incorporated 
into a judicial decision becomes part of tlie Law Mer- 
chant, and evidence of custom to contradict it is inad- 
missible/ 

^ Orerend v. Oriental Corp, (1874), 7 L. R. H. L. 348: Huhhard v. 
Gurney (1876), 64 N. Y. 457; Cf. Nurre v. Chittenden (1877), 56 Ind. 
462; Irvine v. Adams (1879), 48 Wis. 468; Cf. Art. -^45. 

* E, a., compare the facts in Abreif v. Cruxt supra, with those in 
Holmes v. Kidd (1858). 8 H. A N. 89*1. Ex. Ch. 

^Ct. Brown y. Langley {]842), 4 M. & Gr. 466; Salmon v. Webb 
(1852). 3 H. L Ca. 510; Mailfard v. Page (187 ). 5 L. R. Ex. 312; Dacis 
V. Broian (1876), 94 U. S. 423; Wade v. IVade (1872), 36 Tex. 629. ' 

^McManus v. Bark (1870), 5 L. R. Ex. 65. 

^Jury V. Baker (1858), E. B. & E. 459; Taylor v. Curry (1871). 109 
'Mass. 86. 

* Goodwin v. Robarts (1875), 10 L. R. Ex. 837, Ex. Ch. As to allow- 
ance of grace, l/f7/ir v. 5a«Aj (1826). 11 Wheat. (U.S.) 431; Woodruff 
V. Bank (1841). 25 Wend. (N. Y.) 673; Morrison v. Bailey (1855). 5 U. 
St. 13. As to demand by notary's clerk, cf. Art. 177 n. See Daniel, 
§ 623. 

'Id. 

•Id. at 357; Cf. Brnndao v. Barnett (1846), 3 C. B. at 530, H. L,; 
Perkins v. Bank (18H9). 21 Pick. (Mass.) 483. 
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Illustrations. custom of 

trade 

1. Bill indorsed **Pay C," omitting the words " or order." 

The court having decided that such bills are still negotiable 
by indorsement, evidence that by custom they are not negotia- 
ble is inadmissible.' 

2. If a foreign bill be dishonored, the indorser is by the 
Law Merchant liable for the re-exchange. Evidence that by 
local custom the holder is entitled either to the re-exchange or 
to the amount he gave for the bill, at his option, is inadmissi- 
ble.* 

3. Action by customer against banker for not honoring a 
check. The banker may show that the check was marked 
^ post dated," and that it is tlio custom of bankers in the city 
of London not to honor checks which are marked post dated.' 

4. Action by a bank to recover back the proceeds of a check 
paid a collecting bank, the payee^s indorsement having been 
found two years after payment to have been forged. Evidence 
of a local usage, making it the bank's duty to examine and 
satisfy itself as to the genuineness of the indorsement and to • 
return the check immediately.^ if not good, is inadmissible.^ 

NoTR. — Goodwin v. Roharts 0875),* is important, as show- 
ing that the novelty of a general usage is no objection to its 
being incorporated into the Law Merchant, thereby to some 
extent overruling Crouch v. Credit Fonder (1873), 8 L. R. Q. 
B. at 3S6. A particular or local usage must, it is conceived, be 
proved de novo each time. When both authority and custom 
Mre silent, foreign law is usually resorted to as a guide. See . 
Introd., p. xii. 

Art. 58. When the terms of a bill are ambiguous, ronstmed 
the construction most favorable to the full validity of *'^^'^*^'^ 
the instrument must be followed.* 

Illustrations. 

1. An acceptance will, if possible, be construed as absolute, 
not qualified, and a mere memorandum, inconsistent with such 

» Ed\€ v. East India Co, (1761), 2 Burr- 1216. 

»5mm v. Pompe (1860), 80 L. J. C. P. 76. 

^Emmanuel v. Robarts (1868), 9 B. & S. 121. 

*Com Exchange Bank v. Nassau Bank (1883), 91 N. T, 74. 

no L. R. Eq. 837, affirmed. 1 L. R. Ap. Ca. 476. 

* Mare v. Charles (1856), 5 E. & B. at 981, Ld. Campbell. 
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Construed 
favorably. 



construction, is to be rejected as being no part of the accept- 



ance.' 



Formal 
requisites. 



2. The address to the drawee will be read in with the accept- 
ance, ut res magis valeaiar 

3. Note in the form, " I promise not to pay." The worcj 
" not" will be rejected.* 

4. A note for " thee hundred dollars," payable on " the 
first of March, eighteen and sixty-eight^'' will be construed as 
a note for $300, payable March 1st, 1868.* 

5. Indorsement in the form, *' Pay B., or order, value in ac- 
count with X." This is not to be construed as restrictive.* 

G. Holder may treat an ambiguous instrument either as a 
bill or as a note at option.* 

7. Instrument invalid as a bill for not designating a drawee. 
If it be accepted, the holder may treat it as a note.' 



Conflict of Laws. 

Art. 59. The validity of a bill as regards requi- 
sites in form is (generally) determined by the law of 
the place of issue, and the formal validity of super- 
vening contracts, such as acceptance or indorsement, 
is (generally) determined by the law of the place 
where such contract is made/ 

Illustrations. 
1. By German law a bill need not express the value re- 

» FansJiawe v. Peat (1857), 26 L. J. Ex. 314; Cf. Stone v. Metcalfe 
(1815), 4 Camp. 217; Fitch v. Jones (1855), 5 E. & B. at 246; U. S. v. 
Bank (1841), 15 Pet. (U. S.) 377; Cofman v. Campbell (1^7), 87 III. 98. 

» Mare v. Charles, supra; Wheeler v. Webster (1850), 1 E. D. Sin. 

(N. Y.) 1. 
« Russell V. Langstaffe (1781), 2 Donfirl. 514. 

* Bw-nham v. Allen (1854), 1 Gray (Mass.), 496. and MaJ*sie v. Bel ford 
(1878), 68 III. 290. Cf. Ohm v. Young (1878), 63 Ind. 432; Deshon v. 
Leffler (1879), 7 Mo. Ap. 595. 

^Murrow v. Stewart (1853). 8 Moore, P. C. at 276. 

• Edis v. Bury (1827), 6 B. & C. 433; Almg v. Winslow (1879), 126 
Mass 342 at 3&. 

' Fielder v. Marshall (1861), 30 L. J. C. P. 15S. Cf. Art«. 37 and 274. 

«Cf. Guepratte v. Young (1851), 4 Dc-G. & S. 217; Carnegie v. 
Jfomwn (1841), 2 Met. (Mass.) 381; Meudenhallv, Gately (iS^2), 18 
Ind. 149; Phinney v. Baldwin (1854), 16 lU. 108; German Exchange 
Law. Art. 85; Nouguier, §§ 1417-1427. 
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cftived. By French law it must. A bill drawn in Germany on Formal 
Paris, expressing no value, is (probably) valid everywhere.* 

2. By the law of Illinois a verbal acceptance is valid. By 
the law of Missouri an acceptance must be in writing. A bill 
drawn in Illinois on St Louis, in Missouri, payable there, is 
verbally accepted in Illinois. The acceptance is valid every- 
where.* 

3. X. writes his name on the back of a note made by B., 
payable to C, before its delivery to the payee. If signed in 
New York, but delivered in Boston, X. is liable as joint maker, 
according to the law of Massachusetts, though by the law of 
New York, he is liable as indorser.' 

4. By French law a bill must not be drawn and payable in 
the same place. A bill, issued in France, is both drawn and 
payable in Calais. It is indorsed and sued on in England. It 
is (probabl}"^) invalid.^ 

Exception. — ^When a bill drawn and payable in 
one country is negotiated in another, it is sufficient if 
the negotiation be valid in point of form according to 
the law of the former.' 

Illustrations. 

1. An English note, payable to bearer, is negotiated by 
delivery in a country where this mode of transfer is not recog- 
nized. The title passes by such delivery.' 

2. Foreign bonds payable to bearer pass by delivery in 
England, though by English law such a bond would not be as- 
signable.' 

» Cf. Sfix V. Matthews (1876), 63 Mo. 871. 

^Sauider v. Union Bank (1875). 91 U. 8. 406; Mason ▼. Dousaii 
(1864), 35 III. 424. 

» Lawrence v. Basseft (1862), 5 Allen (Mass.), 140; Cf. Patterson v. 
Carroll (1877), 60 Ind. 128. 

* Cf. Bradlnuah v. DeRin (1868), 8 L. R. C. P. at 542; Bristow v. 
SetjfueviUe (1850). 6 Exch. 275; sed contra, Wynne v. Jackson (1826), 2 
Riis.^. 851 and 634. 

* Cf. Bradlaugh v. DeRin (1868). 3 L. B. C. P. at 542; sed contra. 
Crouch V. Hall (1858), 15 111. 263. 

•Z)e la Chaumette v. Bank (1881), 2 B. & Ad. 385. Contra, Roosa v. 
Crf«/(1856). 17111.450. 
'Cf. Crouch V. Credit Fonder (1873), 8 L. R. Q. B. at 384. 
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rormni NoTE. — The Contract is made where delivery is effected, not 

requutes. where the signature is affixed.* But the place of delivery can- 
not be shown to the prejudice of a holder without notice, e. g.^ 
note dated at Boston, and in bauds of holder without notice of 
its delivery in New York, where it is void for usury.* A few 
foreign writers, among them Savigny, are of opinion thac the 
maxim locus regit actum is purely facultative, never disabling. 
German Exchange Law, Art. 85, has gone a long way toward 
adopting this view. How far does the nationality of the parcies 
enter into the question? Suppose an Englishman abroad 
draws a bill payable in England, sufficient in form according 
to English law, bui* defective according to the law of the place 
where it is drawn, would it not be valid in England? But if a 
bill bearing date from London was issued in France, it would 
probably be sufficient if it conformed to the formal requisites 
of English law. At present the law must be regarded as un- 
settled.^ 

interpreteuon. Art 60. The interpretation of the drawing, in- 
dorsement or acceptance of a bill is (generally) deter- 
mined by the law of the place where such contract is 
made. 

Illustrations. 

« 

1. Action in England on a bill drawn and payable in 
France and there indorsed in blank. The effect of such in- 
dorsement is determined by French law, i, «., it operates as a 
procuration.* 

2. A general acceptance given in Paris is (probably) to be 
interpreted according to French law.* 

3. Note made and payable in Scotland, in the form, "Pay 
C. 100/.," without adding the words " or order." By Scotch 
law such a note is negotiable, though by English law it is not. 
C. in England, can negotiate it by indorsement.* 

» Chapman v. Cottrel (1865), 34 L. J. Ex. 186; Cook v. Litchfield 
(1851), 5 Sandf. (N. Y.) 330; Butler v. Meyer (1861), 17 Ind. 77. 

» Towne v. Rice (1877), 122 Mass. 67; Lennig v. Ralston (1854), 23 
Pa, St 137. 

"SeeSmiVA v. Mead (1830), 3 Conn. 253; Bullard v. Thompson 
(1871), 35 Tex. 313; Grimshaw v. Bender (181^9), 6 Mass. 162. 

* THmhy V. Vignier (1834), 1 hina. N. C. 151. 

* Cf. Don V. Lipman (1837), 5 CI. & F. at 12 & 13; Freeae v. Brownell 
(1871), 35 N.J. L. 285. 

* Robertson v. BurdeJcin (1843), 1 Ross, Scotch L. C. 824; Cf. How 
enstein v. Barnes (1879), 5 DiUon (C Ct.), 482. 
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4, A bill drawn in Belgium on England is indorsed in Interpretation. 
France in blank. The indorsement is (perhaps) to be inter- 
preted according to French law.* 

Exception. — When a bill is drawn in one country 
and payable in another, expressions as to time and 
mode of payment are interpreted by the law of the 
place of payment.' 

Note. — It has been held that on a bill drawn and payable 
in England, but indorsed in France in form invalid there, but 
valid, by English law, the indorsee might maintain suit in Eng- 
land against the acceptor^ whose contract is to be interpreted 
by English law; but as between the indorsee and inclorser^ 
such indorsement would confer no right of action, being gov- 
erned by the law of France, the lex loci contractus^ In Brad- 
laugh V. DeRin (1870), 6 L. R. C. P. 473, the Exchequer 
Chamber held that in the court below, and also in Lebel v. 
Tucker and Trimby v. Vignier^ the French law had been mis- 
taken, and that as regards the point raised — i, 6., the right of 
an indorsee under a blank indorsement to sue in his own name 
— there was no conflict between the laws of France and Eng- 
land, but the principles laid down in those cases are not 
questioned, 

^Bradlaugh v. DeRin (1868), 3 L. R. C. P. 538; QLEperetiv. 
Vevdnjes (1859), 19 N. Y. 436. 

'Arts. 13 and 20. See, too, the duties of the holder: Arts. 180,^02. 

^Lehel v. Tucker (1867), 8 L. B. Q. B. 77; CL Nichols v. Porter 
(186«), 2 W. Va. 13. 
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CHAPTER IL 

CAPACITY AND AUTHORITY OF PARTIES TO A BILL. 

Capacity. 

Art 61. Capacity lo incur liability as a party to a 
bill is co-extensive with capacity to trade and incur 
trade debts: 

Capacity to indorse a bill for the purpose of au- 
thorizing the payment thereof, and transferring the 
property therein, is co-extensive with capacity to sell 
or transfer personal property. 

Explanation, — The incapacity of one or more of 
the parties to a bill does not diminish the liability of 
the other parties thereto.^ 

Illustratiok. 

Action by indorsee against the drawer of a bilL It is no de- 
fense that the payee was an infant when he indorsed the bill.' 

Note. — Capacity must be distinguished from authority. Ca- 
pacity is power to contract bestowed by law. Authority is 
power to contract bestowed by act of parties. Want of capac- 
ity is incurable. Want of authority may be cured by ratifi- 
cation. Capacity or no capacity is a question of law. Authority 
Or no authority is usually a question of fact. Again, capacity 
to incur liability must be distinguished from capacity to trans- 
fer. An executed contract is often valid where an executory 
contract cannot be enforced: Cf. Arts. Ill, 112. 

^Orey v. Cooper (1782), 3 Dougl. 65; French Code, Art. 114; German 
£xcbaaf?e Law, Art. 3. 

Md.; Cf. Griener v. Ulerey (1866), 20 la. 266; EaUy v. People (1880), 
28 Kans. 510. 

(72) 
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Art 62. A person who is non compos mentis lias g.^^jjl^y^'^jj.^ 
no capacity to contract by bill.' 

Note. — The liability for necessaries is like that of infants: 
Art. 63. Contracts by bill between parties whose countries are 
at war, are void.' 

Art. 63. An infant incurs no liability on a bill, by Minors 
becoming a party thereto." 

Illustration. 

B., an infant within three months of attaining his majority, 
accepts a bill drawn on him for necessaries, payable one month 
after date. He thereby incurs no liability on the bill/* a/or- 
tiori if the bill is not for necessaries. 

Explanation. — If his contract is ratified after at- 
taining majority, he becomes liable on the bill/ 

NoTB. — The ratification may be by the mere act of the party, 
as in retaining the consideration after a request to return it,*^or 
by any languas^e from which a promise to pay may be reasona- 
bly implied,' if addressed to a party in interest.* The ratifica- 
tion is binding though given in ignorance -that he was not 
legally liable on the bill.^ In England, by a recent statute, an 
infant's contracts are made incapable of ratification.'^ It was 
formerly held in England that if an infant traded and accepted 
bills, he was estopped from setting up his infancy,^' but this 

^Sentanee v. PooU (1827), 3 C. & P. 1; Jettners v. Howard (1842). 6 
Blackf. (Ind.) 240; Seaver v. Phelps (1831). 11 Pick. (Mass.) 304. 

2 Willeson V. Patteson (1817), 7 Taunt. 439; Woods v. Wilder (1870), 
43 N. Y. 164. 

*WilUamson v. Watts (1808), 1 Camp. 662; M'CriUis v. How (1826), 
3 N. H. 348. 

*Id.; Swanefj v. Vanderheyden (1813), 10 Johns. (N. Y.) 83; Hen- 
derson v. Fox (1864). 6 Ind. 489. Contra, Earle v. Meed (1845). 10 Met. 
(Ma^.) 387. 

» Edgerly v. Shaw (1852), 5 Fost. (N. H.) 514; Reed v. Batchelder 
(1840), 1 Met. (Moss.) 659. 

• Aldrieh v. G^Hmes (1839), 10 N. H. 194. 

'* Martin v. Mayo (1813), 10 Mass. 137; Whitney y. Dutch (1817), 14 
Masf • 457. 

^Hoit V. (/nderhill {IS28\ 9 N. H. 436; Hodges y. Hunt (1866), 22 
Barb. (N. Y.) 160. 

^ Morse v. Wheeler (1862). 4 Allen (Mass.), 570. Contra. Harmer v. 
Killing (1804), 6 Esp. 102; Curtin v. Patton (1824), 11 S. & R. (Pa.) 305. 

»Infant«' Relief Act (1874), 37 &88 Vict c. 62; Ex parte Kibbh 
(1«75), 10 L. R. Ch. 373. 

^ Ex parte Lynch (1876), 2 L. R. Cli. D. 227. 
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UabUitT ruling is no longer law.* In the above illustration the 

infant would he liable on the consideration, though by 
the weight of authority, not on the bill. The age at which 
infancy ceases differs much in different countries: e» ^., iu 
India it is 18; in Germany, 23. In most continental coun- 
tries a distinction is drawn between infant traders and non- 
traders, the former having full capacity. 

Miuor'8 Art. 64. When a bill is payable to the order of 

an infant, liig indorsement (probably) transfers the 
property therein.* 

Note. — Cf. Art. 68. An infant's executed contracts are 
usually valid. As an infant may be an agent, his indorsement 
in that character gives rise to no difficulty. In America it is 
not uncommon to get a bill made payable to the order of an 
infant clerk; his indorsement then operates as an indorsement 
8a7i8 recoursy though without discrediting the bill. 

Mnrre<! w(v Art. 65. A married woman incurs no liability by 

mau'b littbillly. ^ ^ ^ J J 

drawing, indorsing or accepting a bill.* 

Illustration. 

A married woman makes a note, signing it "J. B., widow." 
She is not liable thereon, even to an innocent holder, though 
she fraudulently represents herself unmarried.^ And such note 
being void is incapable of ratification after discoverture.* 

Exceptions* — 1. Married woman whose husband is 
civiliter mortuus^ or an alien resident and domiciled 
abroad.* 2. Married woman divorced a mensa et 
thoro^ 

» Ex parte Jones (1881), 18 Ch. D. 109, C. A. 

« Frazier v. Massey (1860), U Ind. 382; Nighfwf/ale v. Withington 
(1818). 15 Mass. 272; Cf. Lehel v. Tucker (1867), 8 B. & S. at 833; 
Orey v. Cooper a782), 3 Dou^r*. 66: Indian Codo. Art. 26. 

^Cannam v. i^arm«r (1849). 3 Exch. 698; Howe v. Wildes (1852), 
84 Me. 566; Cf. Coward v. Hughes (1855), 1 K. & J. 443. 

Md.; Johnson v. Sutherland (1878), 39 Mich. 579; Cf. Lowell v. 
Daniels (1854), 2 Gray (Mass.), 161. 

* Watkins v. Halstead (1849), 2 Sandf. (N. Y.) 311; Porterfield v. 
Butler (1^72), 17 Miss. 165. 

• Abbott V. Bayley (1827), 6 Pick. (Mass.) 89; M' Arthur v. Blwm 
(1853), 2 Duer (iJ Y.), 151. 

' Pierce v. Burnham (1842), 4 Met. (Mass.) 303. Contra, Lewis v. 
Lee (18:^4), 3 B. & C. 291. 
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Note. — In equity a married woman is liable on contracts Married wo- 
cliarged upon or for the benefit ot* her separate estate.* En-""^"* ' '^' 
abiin^ statutes have been generally passed, removing many of 
the disabilities of a married woman. 

Art. 66. When a bill is payable to the order of a Trannfer 

*^ , * y nmrrlcd 

married woman, she cannot by her indorsement trans- wonuui. 
fer the property therein.* 

Note. — But this does not prevent recovery thereon by the in- 
dorsee against the acceptor, who is estopped to dispute the ca- 
pacity of the payee to indorse: Art. 212. Hence the acceptor 
may have to pay the bill twice — to the indorsee, whose title he 
cannot dispute, and to the husband, who still holds the title.* 

Exception 1.— Bill indorsed by married woman 
under such circumstances as would render her liable 
on her indorsement. (Art. 65.) 

Exception 2. — Bill indorsed by married woman as 
agent for her husband.^ 

Illustration. 

A bill is payable to the "order of Mrs. C* With the oon- 
s(M;t of her husband she indorses it, signing her own name. 
The property in the bill passes by this indorsement.* 

Note. — Qu. if in the case given, the husband would not be 
liable as indorser? See Lindus v. Bradwell (1848), 5 C. B. 
583. But see Brown v. Donnell (1861), 49 Me. at 425. 

Art. 67. A corporation incurs no liability byLiawiuyof 

1..J. ,. I •\i I comp.iny or 

drawing, indorsing, or accepting a bill, unless express- corpomuou. 

^McHenry v. Daviea (1870), 10 L. R. Eq. 88; Cf. London Bank v. 
UmpHere (1873), 4 L. R. P. C. at 58^594; YaU v. Dederer (I860), 22 
N. Y. 450; Todd v. Lee (1862), 15 Wis. 365. 

*Cf. Smith V. Maranek {{%iB), 6 M. G. & S. 488; Savage v. King 
(lfc40), 17 Me. 301; TiUinahast v. Holbrook (1862), 7 R. I. 230; Erana 
V. »S>cr«*H1852), 8 Ind. 546; Art. 98. But Cf. Contra, Harding y. Cobb. 
(1873), 47 Misa. 599. 

» Ifl. at 503; Preacott Bank t. CaverJy (1856), 7 Gray (Ma8P.\ 217. 

* Prince v. Brunafte (1835). 1 Bing. N. C. 435; Cf. Slawson v. Lor- 
i»a f 1862), 5 AUep (Ma<*8.), ;S40. 

*Co/e* V. Davis (1808), 1 (iimp. 485; Stereos v. Beals (1852), 10 
Cn.«h. (Mass.) 291; Hanrock Bank v. Joy (1856), 41 Me. 568; Moreau 
V. Branson (1871), 87 ind. 195. 
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cora^iy OT 'y ^^ impliedly empowered by its Act of incorpora- 

corpomlcTiL tiQj^ g^ j^ d^ 1 

Explanation. — Capacity of a corporation to bind 
itself by a bill, is co- extensive with its capacity to 
contract." 

Illustrations. 

1. A corporation is chartered to erect a monnment. If 
liable on a given contract, it is liable on a bill properly ac- 
cepted in pursuance thereof.* 

2. A joint stock company is incorporated for the purpose 
of forming a socUte anom/me abroad for the construction of 
railways. The directors are empowered by the memorandum 
and articles of association to do whatever they may from time 
to time think incidental or conducive to the main object of 
the company. These terms cover the issue of bills, and such 
a company is liable on its acceptance.^ 

3. A corporation chartered to build a railroad, gives its 
note for materials used in the construction of the road. It is 
liable thereon.* Aliter^ if it accepts for accommodation to aid 
another company in constructing its road.* 

Note. — The rule as to the capncity of corporations to con- 
tract by bill is much more liberal in America than in England, 
where it is held that, in case of non-trading corporations, the 
power must be expressly given, or there must be terms in the 
charter wide enough to include it. In England, a mining com- 
pany, a cemetery company, a salvage company, a gas company, 
an alkali works company, and a water works company, have 
been held non-trading companies.' Gf. Art. 78, as to non-trad- 
ing partnerships. There is this distinction: A non-trading 
partnership can adopt a bill, but the bill of a corporation lack- 

> Re PeruHan Py. Co, (1867), 2 L. R. Ch. 617; Mott v. Hicks (1823), 
1 Cow. (N. Y.) 513. 

« Curtis V. Smith (1857), 15 N. Y. at 66; Came v. Brigham (1854), 39 
Me. 35. 

» Hayteard v. Pilgrim Soeiety (1838), 21 Pick. (Mass.), 270; Cf. Davis 
V. Building Union (1869). 32 Md. 285. 

* Re Peruvian Ry, Co. (1867), 2 L. R. Ch. 617. 

» Hardy v. Merriweafher (I860), 14 Ind. 203; Hamilton v. R. R. Co. 
(1857). 9 Ind. 359. Contra, in England, Cf. Bateman v. Ry, (1866), 1 L. 
k C. P 499. 

• Smead v.' R, R. Co. (1858), 11 Ind. 104. 
' Bateman v. Ry., supra, at 505. 
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ing capacity 18,88 regards the corporation, incurably bad; for a Liability of 
contract ttZtra mre^ of a corporation cannot be ratifieil.* And ^JJ"^Ji'{JJ,'f 
the 8aine distinction exists between contracts ultra vires^ and 
contracts executed by an agent of a corporation without au« 
thority; and moreover the latter become binding in the hands 
of a bona fide holder for value, but the former can acquire no 
additional validity by negotiation.' Query, if the rule in Eng- 
land as to drawing bills or making notes applies to checks. Is 
a non-trading corporation liable on the instrument to tiie 
bearer of a dishonored check which it has drawn, or is it only 
liable on the consideration to its immediate obligee? 

Art. 68. Wlien a bill is payable to the order of a Power of 

*■ •' corporation 

corporation, the indorsement of the corporation passes '^^ *'**'*^*^'- 
tlie property therein, though from want of capacity 
the corporation may not be liable as indorser.* 

Note. — So, too, bankers may be justified in paying checks 
out of the funds of a company, where clearly, by the form of 
the checks, the company would not be liable as drawers if they 
bad not been paid.* 



to 



Authority. 

Art. 70. Subject to any exceptions mentioned in Goncmi mie. 
this chapter, bills are governed by the ordinary rules 
of law relating to principal and agent, and partner- 
ship. 

Art. 71. No person is liable as a party to a bill ^^,J,V;;;®n 
whose signature is not on it.* liabiiuy. 

Illustrations. 
1. A., who is agent for X., draws a bill in his own name upon 

' Martm v. ZeUerhaeh (1869), 38 Cal. at 311; Broum v. W%nm»imntet 
Co. (1865), 11 Allen (Ma88.)f at 331, Exceptions: Bradley v. Ballard 
(1870). 55 III. 413; Biasellv. R. R. Co, (1860), 22 N. Y, 289; Stephens 
V. Bank (1879), 88 Pa. St 157. 

^Smead v. R. R. Co, (1858). 11 Ind. 104. 

» Smith V. Johttson (1858), 8 H. & N. 222; Brown v. Donnell (1861), 
49 Me. 421; Of. Arts. 60, 80, 81. 

* Mahoney v. East Holyford Co. (1875). 7 L. R. H. L. 869 and 884. 

•Cf. Fenn v. Harrison (1790), 3 T. R. at 761; Re Adanaonia Co. 
(1874), 43 L. J. Ch. at 734, Jaiues, L. J. fiut see neit note. 
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eiSi?MiiUo ^'' payable to C. C. knows that A. is only an agent, A. 
liabany. alone is liable as drawer of this bill. X. is not.* 

2. B. and X. are jointly indebted to C. B. alone makes a 
note in favor of C for the amount of the debt. B. alone is 
liable as a maker.' 

3. B. makes a note in C.'s favor, signing it " B., agent," or 
" B., Receiver," or " B., Trustee," etc. C. knows B. is acting 
as agent for X. B. alone is liable as maker.' 

4. A. draws a bill, signing it '^ J. A., agent." J. A. alone is 
liable as drawer. His principal is not.* 

5. A. drawd a bill on " B., agent," and B. writes across the 
face, ^^ Accepted, B., agent." B. alone is liable as acceptor.* 

6. D. is the holder of a bill indorsed in blank by C. D. 
converts C.'s indorsement in blank into a special indorsement 
to E. and transfers the bill to the latter. D. is not liable as 
indorser.* 

Note. — Bills form an exception to the ordinary rule that 
when a contract is made by an agent in his own name, evi- 
dence is admissible to charge the undisclosed principal, though 
not to discharge the agent. A person who has not signed, 
though not liable on the instrument, may of course be liable on 
the consideration: 6. g.^ X. would b i so liable in Ulust. 2. The 
distinction is this: In the one oasv3 the liability is transferable; 
in the other it is not; also the onus probandi is shifted. 

Explanation 1. — The term person includes firm, 
company and corporation. 

Illustrations. 

1. X., a partner in a firm who trade as "John Brown," 
makes a note for tlOO in respect of a partnership transaction, 
signing it as ^^ Brown & Co." He has no authority from his 

> Cf. Leadbitfer v. Fallow (1816), 5 M. & S. at S-'iO; Ex parte Rayner 
(1868). 17 W. R. 64; Ai^old v. Sprague (1861), 34 Vt 409. 

» SifHn V. Walkef (1800). 2 Camp. 808. 

' Williama v. Rolhina (1860V 16 Gray (Ma«8.), 77; ColUna v. Ins. Co, 
(1867), 15 0. St. 215; Pouters v. Briggs, (1875), 79 111. 493. 

*Pentzy. Sftivfon (1833), 10 Wend. (N. Y.) 271. But see ffiekft v. 
Hinde (1850), 9 Barb. (N. T.) 528. not liable if principal dif^closed to 
payee. Cf. Art. 91, liability of a^rent to his principal on the bill. 

Kslawson v. Loring (1862), 5 Allen (Mnw.), 340. 

• Vincent v. Uorlock (1808), 1 Camp. 442. 
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partners to va»T the firm stvle. The firm is not liable on this PignatnTB 

cssseiitiftl 10 

note, though B. individually is bound by it.* liabUity. 

2. A. is a partner in the firm of '' B. & Co.*' A., in respect 
of a partnership transaction, draws a bill in his individual name 
on ^^ B. & Co.** It is refused acceptance. A. alone is liable as 
drawer; his co-partners are not.' 

NoTK. — A certain class of cases seems to form an exception 
to this Article, as th^^y do not protend to be in conflict with 
decisions of the sam3 court sustaining the rule, though it is 
difficult to see any sound reason for the distinction. Thus, on 
a bill payable to**C., Cash.,*' and indorsed " C, Cash.," the bank 
of which C. is cashier is held liable as indorser.* There is bet- 
ter rea<on for holding that in such case the holder is author- 
ized to write over the indorsement, *'For the X. bank," and 
thus convert it into the proper form of an indorsement of the 
corporation.^ If, in Illust. 1, B.'s partners had authorized 
the change of style, the altered style would have been pro h(iG 
vice the firm style, and binding on them. The firm, too, is 
bound if the variation in style be immaterial and unintentional.' 
And if there be not a distinct firm style, it seems a partner 
may sign the individual names of his co-partners.* Cf. Art* 
60, Signature of Corpora tioni 

Explanation 2. — A person is bound by his signa- 
ture who signs a bill in an assumed or fictitious name 
adopted as his own.* 

> Faith V. Richmond (1840). 11 A. * E. 339; Kirk v. Blurtm (1841), 
9 M. & W. 284. 

*Mcholfon V. Rickets (1P60), 29 L. J. Q. B.'at 65; Re Adansania Co, 
(1874), 43 L. J. Ch. 732. firm composed of four firms; Macklinv. Crutcher 
(1869), 6Bu«b (K.v.)»401. 

^ Houghton v. Bank (1870), 26 Win. 668; Bank v, Muskingum Bnnk 
(1864). 29 N. Y. 619; Pratt v. Bank (1874), 12 Kan«. 570; Garton v. 
Bank (1876). 34 Mich. 279; Eltaell v. Dodgf (1861), 33 Barb. (N. Y.) 
336 {inmranee corp.). Contra, Bank v. lAjman (1848), 20 Vt. 66«. 

^Bank v. Patchin Bank (1855), 13 N. Y. 309; Folger v. Chase (1836), 
18 Pick. (Maw.) 63. 

^Forbes y. Marshall (1855), 11 Exch. 166; Mott v. Hicks (182^^, 1 
Cow. (N. Y.) 513. As to accidental misspelling, see Leonard v. Wilson 
(1834), 2 Cr. & M. 589; Kirk v. Blurton (1841). 9 M. & W. 289. 

^Kitnerv. Whitlock (1878). 88 111.513; Norton v. Seymour (IHl), 
16 L. J. C. P. 100. May so si^n though firm, name, Filley v. Phelps 
(1847), 18 Conn, at 801; Trowbridge v. Cushman (1836), 24 Pick. (Miiss.) 
310. 

U3f. Lindus v. Bradwell (1848). 5 C. B. at 591;. Bartlett v. Tucker, 
(1870), 104 Mass. 336; Cf. Art. 87, Expl. 2, and Truennin v. Loder 
(1840), 11 A. & E. at 594. 



80 BILLS OF EXCHAyOE. Ubt. 71. 

Simiature ILLUSTRATIONS, 

essential to 

ability. ^^ John Smith carries on business under the name of "Joha 

Brown," or "Brown & Co," or "The London Iron Com- 
pany." John Smith is liable on a bill drawn, indorsed, or ac- 
cepted by him in any of these names.> 

2. A principal trades and carries on a business in the name 
of one of his agents (a clerk). He is liable on a bill accepted 
by the clerk in his own name in respect of that business, 
although the clerk in accepting it acted contrary to his private 
instructions.' 

Note. — Cf. Lindley^ p. 357. So, too, a firm may trade un- 
der its own name in one place, and under the name of one of 
the partners in another place. His name then becomes the 
firm name.' 

Explanation 3. — ^The signature of a firm is deemed 
to be the signature of all persons who are partners in 
the firm, whether working, dormant, or secret;* or 
who, by holding themselves out as partners, are liable 
as such to third parties.* 

Illustrations. 

1. X. is a working partner in the firm of "B. & Co." He 
retires from the firm, but gives no notice of his retirement. He 
is liable on a bill accepted by the firm subsequent to his re- 
tirement.* 

2. B. and C. are secret partners of A., who carries on the 
business in his own name. He takes a note for the purchase 
price of firm property and indorses it away. B. and C. are 
liable as indorsers.' 

NoTB. — ^It was formerly thought that where two distinct 

> Cf. Wilde y. Keep (1834), 6 C. & P. 235; Forman v. Jacob (1815), 1 
Stark. 47. 

* Edmunds t. Bushell (1865), 1 L. R. Q. 6. 96; Cf. Melledg^ ▼. Boston 
Iron Co. (Ib49), 5 Cuph. (Mass.) 176; Conro v. Port Henry Iron Co. 
(1851), 12 Barb. (N. Y.^ 27; Loeltcood v. Coley (1884). 22 Fed. Rep. 192. 

•Of. Alliance Bank v. Kearaley (1871), 6 L. R. C. P. at 438. 

*Pooley V. Driver (1876), 5 L. R. Ch. D. 458; Undley. pp. 855-367. 

» Oumey v. Evans (1858), 27 L. J. Ex. 166: Lindley, pp. 855-857. 

•Davis V. Allen (1849), 3 N. Y. at 172; Lindley. pp. 418-426. 

^Mohawk Nat. Bank y. Van Slyck (1883), 29 Hun, 188; Lindley, 
p. 357. 
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firms, having one or more partners in common, carried on signature 
business under the same name, each firm was liable on the ^"^[^ ^ 
acceptances of the other to a holder for value without notice; 
see Lindley^ 3d ed., 387. But since the case of Yorkshire 
banking Co. y.Beatson^^ it seems clear that this hard rule is no 
longer law. 

Art. 72. It is immaterial by whose hand a signa- HAnd that 
ture is made, provided there be authority to sign.* maiermL 

Illustration. 

Bill payable to C.'s order, and indorsed in his name. It is 
proved that C.'s wife had authority to indorse bills for him, and 
that in this case G.'s name was written by his daughter, in the 
presence and by the direction of his wife. This is sufficient.' 

NoTB. — ^In the case of a corporation, it is clear that the sig- 
nature must be by the hand of an ageut. 

Art. 73. An authority to sign bills on behalf of Exprwiao- 
another may be either express (verbal* or written), or neoewary? 
implied from circumstances.'^ 

Illustrations. 

1. X., in B.'s presence, and with his assent, indorses a bill 
in B.'s name. This is to all intents and purposes an indorse* 
raent by B.* 

2* It is shown that X. is in the habit of acceptini^ bills in 
B.'s name; thatB. is aware of it, and duly honors such bills. 
This is evidence from which an authority to X. to accept bills 
may be implied.' 

3. C, the holder of a bill payable to order, transfers it for 
value to D. without indorsinji^ it. This is not an authority to 
D. to indorse it in C.'s name.* 

» Ti^hsMre Banhivg Co, v. Beattton (1880). 5 C. P. D. 109, C. A. 

*Lord V. Hall (1849). 8 C. B. 627. 

•Id.; Cf. Woodbury v. Woodbury (1866), 47 N. H. 11. 

\Riffht Worthy, etc.. Odd Fellows v. First Aa/. Bank (1880), 42 
Mich. 461 (agent of corporation). 

^Preseott v. Flyn (1832). 9 Binpr. 19; Cf. Art. 81. Excep. 1. 

*Jjord V. Hall, supra; Handf/side v. Cameron (1869). 21 111. IBS. 

»Cf. Morris r. Bethell (1869). 5 L. R. C. P. at 61; N. Y. Iron Mine 
V. Bank (1878). 39 Mich, at 661-662. 

• Harrop v. Fisher (1861), 30 L. J. C P. 283. 

6 
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uioriTv not" Explanation. — Where an express authority to the 
'**''**''*^' agent must be proved or is relied on, such autiiority 
is to be strictly construed.* 

Illustrations. 

1. An authority to draw bills does not include an authority 
to indorse them.^ 

2. An authority to an agent to receive payment from B. by 
drawing on him does not authorize the agent to draw a bill 
payable to his own order.* 

3. An authoritv to draw checks does not authorize draw- 
ing post-dated checks, which are bills of exchange.^ 

4. An authority to A. to draw bills in B.'s name does not 
authorize drawing bills in the joint numes of A. and B.* 

5. An authority to accept a bill does not authorize an ac- 
ceptance for accommodation.* 

6. An authority to draw at six months does not authorize 
drawing at sixty days.' 

si^atureper Art. 74. A Signature "per procuration/* or in 

proc principal. O r r ' 

other terms which denote that the signature of the 
principal is placed on the bill by the hand of an 
agent, operates as notice that the agent has but a 
limited authority to sign, and the principal is only 
bound by such signature to the extent of the actual 
authority possessed by the agent* 

Illustrations. 
1. B., who carries on business for himself, and is also in 

> Afwood V. Munnings (1827), 7 B. & C. 278; Cf. Fearn v. Filica 
(1844), 7 M. & Gr. 61:^; RosRiter v. Rossifer (1882). 8 Wend. (N. y.)494. 

=* Cf. Prescoit v. Flyn (1832). 9 Bingf. at 22. 

* Hogarth v. Wherley (1875), 10 L. R. C. P. 530. 

*For8ter v. Mackrei'h (1867). 2 L. K. Ex. 163. 

^Sfainhaek v. Read (1854). 11 Grat. (Va.) 281; Bryan v. Berry (1856), 
6 (jSi\. 394. 

« Wallace v. Batik (1840), 1 Ala. 665; North River Bank v. Jymar 
(1842), 3 Hill (N. Y), 262. 

' Batty V. Carstcell (1806), 2 Johns. (N. Y.) 48; Newhall v. Dunlop 
(1837), 14 Me. 180. 

»Cf. Charles v. Blaehcell (1877), 2 L. R. C. P. D. at 159-160, C. A. 
But see next note. 
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partnership with X., goes abroad; he gives X. an authority to signature per 
accept bills in his name in respect of his private business, X. 
accepts a bill in B.'s name in respect of the partnership busi- 
ness, signing " p.p. X. B.'' The bill is negotiated. B. is not 
liable on this acceptance.* 

2. By a resolution of the directors, the chairman of a com* 
pany is authorized to accept bills drawn by A. against the de- 
posit of securities. He acccpts.a bill drawn by A., signing 
per proc. the company, without requiring the deposit of secu- 
rity. The bill is negotiated to a bona fidt holder. The com- 
pany is liable.' 

Note. — ^There is perhaps a disposition to narrow the rule in 
the case of corporations.' In an Irish case ^ a distinction is 
drawn between an acceptance signed "J. B. per proc. T. S.," 
and one signed ^^For J. B. T. S." The distinction does not 
seem founded on any very clear principle. The case can be 
supported on other grounds. 

Art. 74 is taken without change from the English work, yet 
it does not seem to be the true rule in America. Is the mere 
form in which the agent signs the criterion? Is not rather 
the real distinction between a general agent and a special 
agent?' If the party dealing with. the agent has notice, either 
from the form of signature or in any other vvay, that the agent 
is acting under a special authority, whether written or oral, he 
is chargeable with notice of the extent of that authority.' 
But he is not bound to go further and see that the agent is 
;ictinar XQ good faith toward his principal. Illustr. 2, tiupra. 
In the case of a general agent, the principal is bound on all 
contracts within his ostensible authority, though authorized in 
writing to do certain specified acts only.^ 

Art. 75. A person who, without authority, signs si^afure per 
the name of another person to a bill, either simply or 

^Aticood V. Munnings (1827), 7 B. & C. 278; Stagg v. Elliott (1862), 
12 C. B. N. S. 373. 

^Be Ixind Credit Co, U869), 4 L. R. Ch. 460; and Cf. Ex parte Mere- 
dith (1863), 32 L. J. Ch. 800; North River Bank v. Ay mar (1842), 3 Hill 
(N. Y.) 262. 
^^ Riband Credit Co. (1869), 4 L. R. Ch. at 468. 

* O'Reilly v. Richardson (1865). 17 Ir. Cora. L. R. 74; but Cf. Balfour 
V. Ernest (1859). 28 L. J. C. P. at 176. 

*See argument of counsel in Stagg v. Elliott ^supra^ at 375, and at 
882, Willes, J. 

•Cf. North River Banhv, Ay mar, supra; Nixon v. Palmer (ISbB), 
8 N. Y. 398; Murdoch v. Mills (1846), 11 Met. (Mobs.) at 15. 

T Cf. Hartford Ins. Co. v. Wilcox (1870), 57 III. 180; Minor v. Bank 
(1828), 4 Pet (U. S.) 46; Cf. Art 77. 
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sigimture per bv a procuration signature, is not liable on the in- 
strument/ unless adopted as his own at the time of 
signing.* 

Illustrations. 

1. A bill drawn on B. is held by C. X., without authority, 
accepts it for B., signing " B. per proc. X." X. is not liable as 
acceptor, though he may be liable to C. or a subsequent holder 
in an action for a false representation.' 

2. Two directors of a limited company, which has no power 
to accept a bill, accept a bill " per proc." the company. They 
may be personally liable in an action for false representation.^ 

Note. — In an action for false representation, under such 
circumstances, it lies on the holder to prove damage.' The 
modem tendency is to restrict liability ex delicto to cases of 
intentional fraud. By German Exchange Law, Art. 95, a per- 
son who, without authority, signs a bill as agent for another, 
is personally liable thereon. 

signfttnrea8 Art. 76. A Dersou who signs a bill in a represent- 

aireiit or repre- ^. «» • i i . i • • • i •!_ 

Beuiaiive. ativo OF omciai character, or who, m signing, describes 
himself as agent for a principal, whether named or 
not, is personally liable thereon, unless in express 
terms he repudiate such liability.* 

Illustbations. 
1. Money is lent to a parish. The churchwardens give a 
note for the amount, signing it ^^y ^'' V Churchwardens." They 
are personally liable on the note as makers.^ 

> Polhill ▼. Walter (1832). 8 B. & Ad. 114; Bartlett v. Tuclrer (1870), 
104 Mass. 836; Duncan v. Silea (1863). 32 III. 532; Hall v. Crandall 
(1866). 29 Cal. 567; Walker v. Bank (1852). 13 Barb. (N. Y.), 636, 
Contra, Dodd v. Bishop (1878), 30 La. An. 1178; Weare v. Gove (1862), 
44 N. H. 196; Of. By are v. Doores (1855). 20 Mo. 284. 

^Cf. Art. 71. Expl. 2; Kelnerv. Baxter (1866), 2 L. R. a P. 174; 
Blanchard v. Kaull (1872), 44 Cal. 440. 

• Polhill V. Walter (1882), 3 B. & Ad. 114. 

• West London Commercial Bank v. Kitson (1884), 13 Q. B. D. 360, C. 
A.; see at p. 862. 

» Eastwood V. Bain (1858), 8 H. & N. 738. 

• Leadbitter v. Farrow (1816), 5 M. & S. 348; Bradlee v. Boston Glass 
Co, (1835), 15 Pick. (Mass.) at 550. 

» Eew V. Petiit (1834), 1 A. & E. 196; Of. Hays v. Crutcher (1876), 54 
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2. B. by will directs his executor to carry on his business, sifrnatnre aa 
He does so, and in the course of the business accepts bills, Beuiadve. 
signing ^J, S., executor of B." He is personally liable on 

these acceptances.' 

3. D., the holder of a bill payable to bis order, dies. X., 
his executor, indorses the bill away, signing the indorsement, 
** J. X., executor of D.^' X. is personally liable on this in- 
dorsement, unless he add some such words as ^' without recourse 
against me personally." ' 

4. Money is lent to the X. Company. 4- note for the 
amount is given in the form, ''^We promise to pay, et ceL^^ 
signed, 

4j y q'' >• Directors qftha X. Company, Limited. 

"J.T.^ Manager." 
The persons who sign are personally liable as makers.' 

5. Note in the form, ** We, the directors of the X. Company, 
I^imited, et ceV^ (signed by the directors), *' J. B. J. S." In 
the comer of the note is the seal of the company, and the sig- 
nature of an attesting witness. J. B. and J. S. are personally 
liable.* 

6. A. issues a bill for $100, addressed to the X. Insurance 
Co., and ending, ^^ and charge the same to the account of A., 
Agent X. Ins. Co." A. is personally liable to the payee aa 
drawer, though known to be acting as agent' 

7. Money is lent to the X. Railway Co. A note for the 
amount is given in the form, *^ I promise to pay, etceV^ (signed)^ 
"For the X. Railway Co. J. B., Secretary." J. B. is not 
personally liable.* 

Ind. 260; Powers v. Briggs (1875), 79 III. 493. But see Johnson v. Stnifh 
(1852), 21 Conn. 627. 

» Urerpool Bank v. Walker (ia59), 4 T)eG. A J. 24; Ritfenhouse v. 
Ammerman (1876^, 64 Mo. 197; Studehaker Mfg. Co, v. Montgomery 
(1881). 74 Mo. 101; Curtis v. Nat, Bank (1883), 39 0. St. 579. But Cf. 
Hardy v. Pihhw (1879), 67 Miss. 18. 

' Cf. Childs v. Manins (1821), 2 B. & B. 460. But see next note. 

• Courtauld v. Saunders (1867), 16 L. T. N. S. 662; Mellen v. Moore 
(1878). 68 Me. 390. But Cf. Pitman v. Kintner (1839). 5 Blackf. (Ind.) 
250. 

• Dufton V. Marsh (1871), 6 L. R. Q. B. 861. But Cf. Illustr. 12, itifra. 
^Tucker Manuf. Co, v. Fairbanks (1867), 98 Mass. 101. Bui see Ma- 

her V. Overton (1835), 9 La. (0. SO 115, and next note. 

• Alexander v. Sixer (1869), 4 L. E. Ex. 102; but see Gray v. Raper 
(1866), 1 L. R. C. P. 694. ^ ^ 



86 BILLS OF EXCHANGE. [art. 76. 

SigmttareM 8. Note in the form, "We jointly and severally promise, et 

raNntaUve. cet" (signed), "J. B. J. S., Agents ./br B." J. B. and J. S. are 
not personally liable.' And the same rule applies if the prom- 
ise in the body of the note is expressed to be by ^^ J. B., Agent 
for B." " 

9. Note in the form, " I, as Treasurer of the X. Society, 
promise, et cetP (signed), *'B., Treasurer." B, is not person- 
ally liable (probably).* 

10. Note in the form, "The X. Co. promise, et cetP (signed), 
*' B., President." B. is not personally liable.* 

11. Note in the form, "I promise, eJt cet" (signed) "B., by 
her trustee, X." X. is not personally liable.* 

12. A bank check is signed, " B., Treasurer," but having 
the words "iEtna Mills" printed in the margin. B. is not per- 
Bonallv liable as drawer.* 

13. Bill specially indorsed to "C, agent." He indorses 
it away, signing "C, agent." C. is personally liable as in- 
dorser.' 

Note. — For further illustrations, Cf. Art. 71 and Art. 37, 
Exp. 3. The terms agent, manager, etc., attached to a sig- 
nature, are regarded as mere designaiio peraoncB. The rule is 
applied with peculiar strictness to bills, because of the non- 
liability of the princ'pal. Cf. Art. 71. It is often difficult to 
determine whether a given signature is the signature of the 
principal by the hand of an agent, or the signature of the 
agent naming a principal. The maxim ut res magis vaUat 
governs the construction. Where the language is ambiguous, 
oral evidence is admissible to ascertain the intent of the par- 
ties.* A distinction is taken by some authorities between an 
indorsement^ "X. agent," and other bill contracts in the same 

> Bice V. Gore (1889), 22 Pick. (Mass.) 158; Jefte^. Yorh{\%\^\ 4 
CuKh. (Masj^.) 37. 

2 Cf. Jones V. Clark (1871), 42 Cal. 180. Contra, Morrell v. Codding 
(1862), 4 Allen (Mass.) 403. 

» B'trlow V. Cong, Society (1864). 8 Allen (Masw.). 460; Bfanrhard v. 
Kau'f (1872). 44 Cal. 440. But Cf. East Tew. Co, v. Ga^^kell (1879), 2 
Lea (Tenn.), 742; Burlwgame v. Brewster (U75), 79 111. 616. 

^HaV V. Crandall (1866). 29 Cal. 667; Duncan v. Niles (186.S). 32111. 
632; Whitney v. Snow (1873), 111 Mass. S68; Armstrong v. Kiikpat- 
ricit(1881), 79 Ind. 527. 

» TayUr v. Shelton (1861). 30 Conn. 122. 

^ Carpenter y. Farnsicorfh (1871), 106 Maw. 561. 

' BartUtt V. Hawley (1876). 120 Maps. 92. But mpb next n'^fp. 

» Klosterman v. Loos (1874), 68 Mo. 290; Sanborn v. Seal (1860), 4 
Minn. 126. 
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form, holding it equivalent to an indorsement sans recours — 'signainre as 
a (j(ec]aratioD thai the indorser will not be personally liable, Jegentativcr 
vrboever else may be.' And the same rule has been applied to 
a drawer.' As to the liability of an agent to his principal^ see 
Art 91, Illusts. 5, 6. 

Art. 77. A partner in a trading firm has />ri?n.a Trading firm. 
fade 9M\hov\iy to bind the firm by drawing, indorsing, 
or accepting bills in the firm name for partnership 
purposes;* and if the bill get into the hands of a 
holder for value without notice, the presumption of 
authority becomes absolute, and it is immaterial 
whether it was given for partnership purposes or not.* 

Illustkations. 

1. X., a partner in a trading firm, makes a note in the firm's 
name, payable to C, and gives it to him in payment of a pri- 
vate debt. It lies on C. to show that X. had authority from 
his copartners so to do.* But the firm would be liable to an 
indorsee without notice.* 

2. X.,' a partner in a trading firm, makes a note in the firm 
name, payable to C. for his accommodation, or as surety for him, 
without the knowledge of the other partners. The firm is not 
liable to C.,^ but would be liable to a bona fide holder for 
value.* 

3. A. draws two bills on a firm in respect of one and the 

> idoH V. mek9 (1828). 1 Cow. (N. Y.) 513. 

« Hicks V. Hinde (1850), 9 Barb. (N. Y.) 528. 

» Wiseman v. Ensfon (1863). 8 L. T. N. S. 637; Kimhro v. BuUitt 
(1859). 22 How. (U. S.) 256; Nat. Bank v. McDonald (1879)» 127 Mhfs. 
S2; Uvdh V. Crowley (1883), 29 Kans. 756; Walsh v. Unnon (1881), 98 
111. 27; S. C, 88 Am. R.75 (sealed note). 

♦ Winship V. Bank (1831) 5 Pet. (U. S.) 529; Wright v. Brosseau 
(1874), 73 111. 381; Atlantic State Bank v. Savery (18a0), 82 N. Y. 291; 
Deifz V. Regnier (1882), 27 Kana. 94. 

* Cf. Levieson v. Lane (1862), 32 L. J. C. P. 10: Davis v. Cook (1879), 
14 Nev. 265; Union Banky. Underhill (1880). 21 Ilnn (N. Y.), 178 

• Smyth V. Strader (1845), 4 How. (U. S.) 404; Parker v. Burgess 
(1858), 5 B. I. 277. 

^ Heffron v. Hanaford (1879,) 40 Mich. 805; Sweet ser v. French 
(1848)i 2 CuBb. (Mass.) 309; Spurck v. Leonard (1881). 9 Bradw. (111.) 
174. 

* Austin V. Vandermark (1843), 4 Hill (N. Y.), 259; Chemung Bank 
V. Bradner (1871), 44 N. Y. 680. 
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Trading firm, same debt. By mistake both bills are accepted. The bills are 
negotiated to bona fide holders. The firm is liable on both.' 
4. A partner accepts in the firm name a bill drawn on the 
firm in respect of a debt partly due from the firm and partly 
due from himself alone. Fraud is negatived, but the holder 
knows the facts. The pro tanto liability of the firm on the in- 
strument is doubtful.' 

Note. — In lllust. 4, the safe plan is to sue on the considera- 
tion. This Art. and the next are merely deductions from the 
general rule that a partner has implied authority to do any act 
necessarily incidental to the proper conduct of the partnership 
business, and that there the presumption of authority ends. 



Non-trading 
firm. 



Art. 78. A partner in a non-trading partnership 
h^^ prima fade no authority to render his copartners 
liable by signing bills in tlie partnership name. The 
holder must show authority, actual or ostensible.' 

Explanation. — Partnerships, such as professional 
partnerships {e. g.y attorneys,* physicians'*), mining 
partnerships,' agricultural partnerships^ coffee bro- 
kers,* and commission agencies,' have been held non- 
trading. 

Note.— In Harris v. Amery (1865), 1 L. R. C. P. at 154, 
Willes, J., points out that the term "trade" is not co-extensive 
with the term *^ business.'' It does not seem to be decided 
how far the rule applies ta checks^ as well as to bills and 
notes. The question can not often arise, because opening an 

^Davison v. Bohertaoft (1815), 8 Dow, 218, H. L. 

2 EUstofi V. Deacon (1866), 2 L. R. C. P. at 21. Of. mison v. Fotder 
(1870). 20 0. St. 89. 

^ Lindley, p. 2S0; Dickinson v. Valpy (1829), 10 B. A C. at 187; 
Thicknesse v. Bromilaw (1832), 2 Cr. & J. 425; Tappan v. Bailey (1842), 
4 Met. (Mass.) 529. 

^ Garland v.Jacomb (1878). 8 L. R. Ex. at 219; Breckenridge v. 
ShHeve (1836). 4 Dana (Ky.), 375: Smith v, Sloan (1875), 37 Wis. 285. 

^Croathwait v. Boas (1889), 1 Humph. 23. 

^Bicketts V. Bennett (1847), 4 C. B. at 699; Jones v. Clark (1871). 42 
Cal. 180; Cf. Gray v. Ward (1856), 18 111. 32. 

» Kimhro v. Bullitt (1859), 20 How. (U. S.) 256. But Cf. McGregor 
V. Cleaveland (1830). 5 Wend. (N. Y.) 475. 

• Third Nat, Bank v. Snyder (1881), 10 Mo. App. 211. 

• Yates V. Dalton (1859), 28 L. J. Ex. 69. 
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account in the firm name is evidence of actual authority. Non-trading 
Note that authority to draw checks is not evidence of author- *"** 
ity to draw bills, and a post-dated check is a bill.^ 

Art 79. Where a bill is payable to the order of power to tnu* 
a firm, a partner who can not by his indorsement ren- 
der his copartners liable, may transfer the property 
therein by negotiating it in the firm name.' 

Illustrations. 

1. Bill specially indorsed to a non-trading partnership. One 
of the partners, without communicating with his copartners, in- 
dorses it away for a firm debt. The property in the bill passes 
to the indorsee.' 

2. Bill specially indorsed to a firm under a wrong style 
(tf.^., to ** Smith, Brown & Co.," whereas the proper style is 
" Brown & Co."). One of the partners indorses it away, using 
without the assent of the rest, the wrong style. The firm is 
not liable on the indorsement, but the property in the bill 
passes to the indorsee.^ 

Note. — Cf. Art. 71 as to the principle. When a bill pay- 
able to the order of a firm is indorsed by a partner in the firm 
name, in fraud of his copartners, the property therein does not 
pass to an indorsee with notice, but there seem to be technical 
difficulties in the way of an action brought by the firm.* In 
such case the proper course (perhaps) is to give notice to the 
acceptor not to pay. He could defend an action against a 
holder with notice. 

Art. 80. When a bill is payable to the order of a Ex-partnert. 
firm, and the partnership is subsequently dissolved, 
the indorsement of an ex- partner in the late firm 
name transfers the property therein and authorizes 
the payment thereof.* 

* Forttter ▼. Mackreth (1867), 2 L R. Ex. 163. 

^Lindley, d. 282; Bredow v. Mut. Sav. Inst. (1859), 28 Mo. 181, and 
Gf. Arts. 61. '64. 68. 
»Cf. Smith V. Johnson (1858), 8 H. & N. 222. 

* WilUamson v, Johnson (1823). 1 B. & C. 146; Kirk v. Blurton 
(1841), 9 M. & W. ^t 287. 

^HeiJbuft V. NevUl (1870), 5 L. R. C. P. 478. Ex. Cli. 

* King v. HmUh (1829), 4 C. A P. 108; lAwis v. Rrilltf (1841), 1 Q. B. 
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isx-partncrs. NoTE. — LewU v. Heillf/} may be open to question in so far 

as it lays clown that an ex-partner by indorsing a bill in the 
late firm nnmt*, renders his former partners liable as indorsers 
to a holder with notice of the dissolution.' 



Forrefl or nn- 

8111 

na;urea. 



Forgery f etc. 

hI^riM<i"S'g- Art. 81. No person is liable as a party to a bill 
whose signature has been placed thereon without his 
authority, and no right or title can be derived 
through a forged or unauthorized signature.' (Cf. 
Art. 139.) 

Illustrations. 

1. A bill is payable to the order of John Smith. Another 
person of the name of John Smith gets hold of it and indorses 
it to D., who takes it in good faith and for value. D. acquires 
no title to the bill; he cannot enforce payment against any of 
the parties thereto;* and should any party pay him, the pay- 
ment is invalid.^ 

2. A bill is payable to C.'s order. His indorsement is 
forged. D,, a subsequent holder, presents the bill for accept- 
ance. The drawee accepts it, payable at his bai)kers\ The 
bankers pay D. They cannot debit the acceptor with this 
payment.* 

3. A bill is payable to the order of a firm. X., one of the 
partners, fraudulently indorses it in the firm name to D. in 
payment of a private debt. The acceptor pays D. X. be- 

849. Contra. Fellows v, Wyman (1856), 33 N. H. 851 ; Parler v. 
Maeomher (1836), 18 Pick. (M.ijb8.) 505; Geortner v. I'rustees qf Cana- 
joharie (1847), 2 Barb. 626. 

^ Lewis V. Reilly, (1841). 1 Q. B. 349. 

»Cf. Lindley, p. 423; Kilgour v, FinJaifson (17^),! H. Bl. 155; 
Ahel V. Sutton (1800), 3 Esp. 108; Anderson v. Weston (1840), 6 Bing. 
N. C. 296. 

^ Bank of Bengal v. Fagan (1849), 7 Moore P. C. at 72; Harrop v. 
Fisher (1861), 30 L. J. C. P. 283; Carpenter v. North Bank{lSll). 123 
Ma8«. 66; M^ssi Droit Commercial, § 1629. 

* JfMrf V. Young (1790), 4 T. R. 28. 

^Graresy, American Bank{\S58\ 17 N. Y. 205 (pavment): Welsh r. 
Bn»k (1878), 73 N. Y. 424: Cf. Ogdtn v. B^nas (1874), L. K. 9 C. P. 513. 

^Bobarts v. Tucker (1851). 16 Q. B. 560, Ex. Ch. 
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comes bankrupt. X.'s copartners and trustee can recover from Force'i orun- 

_. , , . / . , .„ , authorised sig- 

1). the money he received on the bill.' naiurea. 

4. C. specially indorses a bill to D. It is stolen before de- 
livery to D., and D/s indorsement in blank is forged on it. It 
comes into X.'s hands, and he gets his bankers to present it for 
payment. They receive payment and credit X. with the 
amount. X. subsequently draws out the whole sum. C. can 
recover the amount of the bill from the bankers.* 

Exception 1. — An unauthorized signature may be 
ratified, though it amount to a forgery.* * 

Illustrations. 

1. Note for $100. X. forges B.'s signature to it as maker. 
Before the note matures the holder finds out that B.'s signa- 
ture is a forgery, and threatens to prosecute X. In order to 
prevent this, B. gives the holder a memorandum, which says, 
'*! hold mysolf respofisible for the note for $100, beuriug my 
signature.'' The ratification is valid, and B. is liable on the 
note.* 

Note. — The authorities in England and America are direct- 
ly in conflict on this point, and cannot be reconciled on .the 
ground of estoppel.' But there can be no ratification of a 
forged signature in favor of a party who acts malajule^ 

JEccception 2. — A person whose signature is forged 
or pkced on a bill without his authority, may be 
estopped from setting up the fact. (Cf. Arts. 52 and 
73.) 

» Heilhutt V. Nerill (1870), 5 L. R. C. P. 478. Ex. Ch.; OaUv, Miller 
(1874). 54 N. Y. fhi^. 

^Arnold v. Cheque Bank (1876), 1 L. R. C. P. D. 678; Cf. Charles v. 
Blaehrell (1877). 2 L. R. H. L. 200. at 221. 

^Greenfield Bank v. Crafts (1862), 4 Allen (Mass.), 447.; Gleapon v. 
Henry (1878), 71 111. 109. Contra, Brook v. Hook (1871). 6 L. K. Ex. 
89: Cf. mUiaws v. Baylep (1866). 1 L. R. H. L. 200 at 221; But Uf. 
McKenxie v. British Linen Co, (1881). 6 App. Cas. at p. 99, H. L. per 
Ixi. Blackburn. 

♦Cf. Union Bank v. Middlebrook (1866). 83 Conn. 95; Hmmrd v, 
Duncan (1870), 3 Lane. (N. Y.) 174. Contra, Brook v. Hook (1871). 6 L. 
R. Ex. 89; Of. Esdaile v. La Nauze (18^5). 1 Y. & C. 394. 

^Oreenjfield Bank v. Crafts^ supra; Gleason v. Henri/ (1873), 71 111. 
109. Contra, Brook v. Hook (1871). 6 L. R. Ex. 89; Cf. Williams v. 
B njley (1866), 1, L. R. H. L. 200 at 221. 

• AlcHugh V. Countij (1871), 67 Pa. St, 391. 
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Forged or un- IlluBTBA-TIONS. 

authorized tdg- 

uttturea j. g^'g acceptance to a bill is forged. A holder who takes 

it bona fide is afterwanls inforined that the signature is not 
B/s, and accordingly writes to inquire. B. writes back to say 
the signature is his. B. is liable on this acceptance.* 

2. X., a partner in a trading firm, fraudulently accepts a 
bill in the firm name for a private debt of his own. It is 
negotiated to a holder for value without notice. The firm is 
estopped from setting up X.'s fraud.' 

3. The aeceptor of a bill forges A.'s name thereon as drawer, 
then discounts it with a bank. The bill is dishonored and 
notice sent to A. The acceptor gets the bill renewed for a 
small sum, paying the difference in cash to the bank, and on 
the renewal again forges A.^s name as drawer. The renewed 
bill is dishonored and notice sent to A. A. does not repudiate 
the transaction for fourteen days. He is not estopped from 
setting up that his signature was forged.' 

Exception 3. — If a bill is payable to the order of a 
married woman, as forming part of her separate 
estate, and her husband forges her indorsement, the 
property in the bill (probably) passes thereby to a 
holder who takes it for value and without notice.* 

Exception 4. — A party to a bill may be estopped 
by his conduct;* or, in certain cases, by the fact of 
becoming a party,* from setting up that the signa- 
tures of other parties thereto are forged or unau- 
thorized. 

> Brooh V. Hook (1871), 6 L. R. Ex. at 100; Wilkinson v. Stoney (1839), 
1 J. & S. 509; Roharta v. Tucker (1851). 16 Q. B. at 577; Woodruff v. 
Munroe (1870), S3 Md. 146; Mehin v. Hodges (1874). 71 111. 422. 

* Hogg V. Skeen (1865;, 18 C. B. N. S. at 432, Wille«, J. ; Parker v. 
Burgees (18)8), 5 R. I. 277. 

^McKemie v. British Linen Co. (1881), 6 App. Gas. 82, H. L. 

* Dawson v. Prince 1858), 27 L. J. Ch 169. L. JJ. 
^Arnold v. Cheque Bank (1876), L. R. 1 C. P. D 578. 

* Cf. Estoppels. Drawer, Art. 216; Maker, Art. 287; Indorser, Art. 219; 
Acceptor, Art. 212; Acceptor, supra protest, Art. 228; Fictitioas P^yee. 
Art. 139; FictitiooB Drawee, Art. 2. 
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Note. — Where an estoppel by negligence is relied on, it Foixed or un- 
must appear that the negligence was the direct and proximate JJJ^rST^ **** 
cause of the forgery being taken as genuine.' Where a bill 
is held under a forged signature, the Court will restrain its 
negotiation by injunction, or order it to be given up and can- 
celed.' 

* Arnold y. Chetme Bank (1876). LB 1 C. P. D. 578. 
' EadaiU y. La Nauze (1835), 1 T. & C. 394; Joyce on Injunctions, p. 
366. 



CHAPTER III. 

CONSIDERATION. 

Value Defined. 

Value defined. Art. 82. " ValuG^' means "valuable consideration," 
and is constituted by 

(a.) Any consideration sufiBcient to support a sim- 
ple contract. 

Illustrations. 

1. A cross acceptance,' the forbearance of the debt of a 
third person,* the compromise of a disputed liabilitv,' a prom- 
ise to give up a bill thought to be invalid,^ a debt barred by 
the statute of limitations,* or a debt discharged in bankruptcy,' 
constitutes value. 

2. A mere moral obli^ation,^ a debt represented to be due 
though not really due,* the giving up a void note,' or a volun- 
tary gift of money," do not constitute value. 

» Rofte V. Sims (18'i0), 1 B. & Ad. at 526; Cf. liurdnn v. Benton (1847), 
9Q. B. F48: Homblower v. Proud (I8ld), 2 B. & Aid. 3:^7; Turner v. 
Jioger»(\SlQ), 121 Mass. 12. 

2 Balfour v. Sea A/tPurnnce Co, 0857), 3 B. N. S. 300; Meltzer v. 
Don (188:j). 91 N. Y. 365; Guy v. Bihend (1871). 41 Cal. 323. 

8 Cook V. Wright (1861). 30 L. J. Q. B. 321 ; Harms v. Avfield (1875), 
79 III. 2. 7; Wyatt v. Evina (1875), .V2 Ala. 285. 

• Swiih V. ^mith (1863), 13 C. B. N. S. 418. 

^ lAitouche V. Latouche (1865), 3 H. & C. at 576; Wilton v, Eaton 
(1879), 127 Mti88. 174; Mall v. Van Trees (1875), 50 Cal. 547. 

• Trueman 7. Fenton (1777), Cowp. 544; Way v. Sper^-if (1850), 6 
Cu«h. (Mai«s.) 238. But Cf. Wnlhridge v. Hnnon (1846). 18 Vt. 44^. 

' Eastteood v. Kenyan (1840). 11 A. & E. 438; Cf. Flight v. Reed 
(1863), 3 L. J. Ex. i:65. 
« SouthaU V. Rigg (1851), 11 C. B. 481. 

• Coward 7. Hughes (1855), 1 K. & .J. 443; Tucker v. Ronk 0876), 43 
la. 80; but Cf. Mather v. Maidstone (1855), 18 C. B. 273, where an es- 
toppel intervened. 

w mil ?. Wilson (1873), 8 L, R. Ch. at 894. 

(94) 
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(b.) An antecedent or pre-existing debt.' vaiue defined. 

Explanation. — When the consideration for the issue 
or subsequent negotiation of a bill is an antecedent 
debt, it is immaterial whether the instrument is pay- 
able on demand or at a future time.* * 

Note. — (1.) The bill maybe received in absolute payment^ 
that is, in extinguishment of the original debt, e. ^., bill in- 
dorsed without recourse, or transferred by delivery, so that the 
debtor is not still liable for the debt in another form as in- 
dorser. In such case, the holder is a holder for value by all 
the authorities.' (2.) Or it may be received as conditional 
payment onXjythQ usual signification of ^^ payment" as used 
in the cases, and whether he is then a holder for value or not, 
depends on the same questions which arise when the bill is 
taken as collateral security,* as to which, see Art. 84, not(*. 

In Ex parte Richdale^^ the payee of a post-dated check paid 
it in to his bankers who credited it to his account. The payee 
failed, and it was held that bis trustee could not recover the 
amount from the drawer on the broad ground that as soon as 
bis account was credited with the amount of the check the 
hankers became holders for value, whether his account was 
overdrawn or not. It may be doubtful how far this principle 
could be supported in its generality, or pressed beyond simi- 
lar facts. 

Adequacy of value, — Valuable consideration has been definoil 
as ''^ some right, interest, or benefit accruing to the one party, 
or some forbearance, detriment, loss, or responsibility given, 
suffered or undertaken by the other."* The Courts do not in- 
quire into the adequacy of a bona fide consideration.^ But 
inadequacy of consideration may be evidence of bad faith or 

" PoiW^ V. iViwTf J? (1853), 2 E. & B. 89; Swift y. Tyson (1842), 16 
Pet. (U. S.) 1^ CJf. Butcher v. Stead (1875), 7 L. R. H. L. 839. 

« Curriev. Misa (1875), 10 L. R. Ex. Ch. 1.53, approved but affirmed 
on another ground, 1 L. R. Ap. Ca. 554. Approved m McLean v. ChjdtS' 
dale Banking Co. (1883), 9 App. Cas. 95. 

» Bank v. Gilliland (1840). 23 Wend. (N. Y.) 311; Heath v. Siher^ 
thorn Co. (1875), 39 Wis. 146; Bnrdaley v. Delp (1879), 88 Pa. St. 420. 

* Blanehard v. Stevens (1849), 3 CuMh. (Mass.) at 168. 13ut spe 
Fletcher v. Chase (1844), 16 N. H. 38, and Rice v. Riatt (1844), 16 N. H. 
116; Roxhorough v. Messick (1856), 6 0. St. 448; Ryan v. Chew (1862), 
13 la. 589, drawing distinction in favor of holder of paper as conditional 
payment. 

6 Et. parte Richdale (1881), 19 Ch. D. 409, C. A. 

• Currie v. Misa (1875), 10 L. R. Ex. at 162, per Ln^h, J. 

^ Jnnes v. Gordon (1877), 2 L. B. Ap. (X 616, H. L.; Earl v. Peck 
(1876), 64 N. Y. 5U6. 
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Value defined, fraud.* Again, inadequabj of consideration must be distin- 
guished from partial absence of consideration (Art. 91), partial 
failure of consideration (Art. 93), part payment on account,' or 
a mere advance made on a bill which is pledged or deposited 
as security (Art. 84). 

Unconscionable bargains. — Although the adequacy of the 
value given will not be inquired into where parties contract on 
an equality, the Court in the exercise of its equitable powers 
will grant relief, as between immediate parties, either with or 
without terms, when an unfair advantage has been taken of a 
person's position, though there may be nothing amounting to 
positive fraud; e. g*y in case of a catching bargain, with an ex- 
pectant heir or reversioner.* 

Holdser for Value without Notice. 

Holder for Art. 83. If valuG has at any time been given for a 

bill, the holder of it is a holder for value as regards 
the acceptor and all parties prior to such time.* 

Illustrations. 

1. B. owes C. $50. In order to pay 0. A., at B.'s request, 
draws a bill on B. for $50, in favor of C. C. is a holder for 
value and can sue A., though A. has received no value.' 

2. A. draws a bill on B. payable to his own order. B. to 
accommodate A. accepts it. Subsequently A. gives value to B. 
A. is a holder for value.' 

Explanation 1. — It is immaterial that the value is 
given by or to a person who never signed the instru- 
ment, or whose signature has been struck out' 

Illustrations. 
1. B. makes a note in favor of C. C. is the treasurer of a 
loan society, and the consideration for the note is money ad- 
vanced by the society to B. C. is a holder for value.* 

1 Jones Y. Gordon (1877). 2 L. R. Ap. Ca. 616. H. L.; Gould v. Seg^e 
(1866), 5 Duer (N. Y.)/260; Cf. Allen v. Davis (1850), 20 L. J. Ch. 44; 
Simon V. Cridland (1862), 5 L. T. N. S. 524; Lay v. Wissman (1873), 
86 la. 805. 

* Dresser v. Missouri Co. (1876), 93 U. S. 92. 

* Aylerford v. Morris (1873), L. E. 8 Ch. Ap. 484; Necill v. SneVing 
(1880), 15 Ch. D. 679. 

* Hunter V. Wilson (1849), 4 Exch. 489; Watson v. F/anwa^an (1855), 
14 Tex. 354. 

* Seott V. Lifford (1808). 1 Camp. 246. 

* Burdon v. Benton (1847), 9 Q. B. 893. 

T Cf. Fairelough v. Pavia (1854J, 9 Exch. 690 (signature Btruck out). 
« Lomas v. Bradshaw (1^50), 19 L. J. C. P. 273. 
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2. C. the holder of a bill indorses it in blank to D., receiving Holder for 
no value. D. for value transfers it by delivery to E. E. is a 
bolder for value.' 

3. A. at the request of X. draws a bill payable to C. for 
X.'s account with C. X. remits the bill to C. C. is a holder 
for value. . It is imnxaterial that there is no consideration be- 
tween A. and X., or that the consideration fails.* 

4. S., in the West Indies, is indebted to C. in Paris. In 
order to pay hira S. remits money to X., his correspondent in 
London, who thereupon obtains a bill for the amount, drawn 
hy A. upon Paris, payable to C.'s order. X. remits the bill to 
C, but fails before he pays A. for it. S. subsequently pays C. 
C. is a holder for value, and can sue A.' 

Note. — In Illust 4, C. would be trustee for S. As to the 
effect of this, Cf. Art. 141. 

Sale of Bill. — In le^ral language a bill is said to be sold 
when it is transferred by delivery without indorsement. 
Not so in mercantile language. Suppose X. in London 
wishes to pay 1000 rupees to C. in India. X. goes to A., 
who has a correspondent in Calcutta, and gets him to draw 
a bill on Calcutta for Rs. 1000. Usually the bill is drawn 
payable to C, but sometimes is drawn payable to X., who 
then indorses it to C. The amount paid by X. to A. for 
this bill depends on the rate of exchange between London and 
Calcutta on the day of the transaction. In bome trades the 
custom is for X. to pay A. when he gets the bill; in other 
trades it is the custom not to pay till the next mail day. 
Such a transaction is called a sale of the bill bv A. to X. X., 
the buyer, who sends the bill out to India, is called the Remit- 
ter. As to fixing the rate of exchange at which a bill is to be 
sold, see Art. 13, Expl. 1. See, too, the judgment of Wood, 
V. C, explaining the practice of paying for bills partly by 
cash, partly by bankers' " marginal notes." * 

Explanation 2. — Subject to Art. 84, the fact tliat 
the holder of a bill is a creditor of the person from 
whom he received it does not ranke such holder a 

» Barher v. Richards fl851), 6Exch. 63; Brummel v. Enders (1868), 
18 Gr.itt. (Va.) at 905. 

' Munroe v. Bordier (1849), 8 C. B. 862; Watson v. Russell (1862), 3 
B. & S. 84; 5 B. & S. 968. 

^Pairier v. Morris (1853), 2 E. & B. 89. 

* Jeffreys Y. Agra Bank (1866), 2 L. E. Eq. 676; Cf. Ex parte Kemp 
(1874), 9 L. R. Oh. 383. 

7 
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^2}^^^^ holder for value unless he received it in respect of his 
debt/ 

Explanation 3. — A holder for value may or may 
not be a honafide holder for value without notice.^ 

Explanation 4. — The holder of a bill who receives 
it from a holder for value, but does not himself give 
value for it, has all the rights of a holder for value 
against all parties to the bill except the person from 
whom he received it. (Cf. Arts. 87 and 134, Expl. 2.) 

Illustration. 

C, the payee of a bill, holds it for value. He indorses it to 
D. without value, e. g.^ by way of gift or for collection. D. i§, 
as regards the drawer and acceptor, a holder for value.' 

Keageornett Art. 84, A holder who hes a lien on a bill, arising 
either from agreement or by implication of law, is 
deemed to be a holder for value to the extent of the 
sum for which he has a lien. 

Explanation, — A bill is prima facie presumed to 
have been negotiated to the holder for value, and not 
to have been pledged or deposited as collateral se- 
curity.* 

Illustrations. 

1. D. holds a bill indorsed in blank as agent forC D. 
wrongfully pledges it with E. E. is a holder for value to the 
extent of the sum he advanced, and if he took the bill without 
notice of the fraud, he can retain the bill as against C, the true 
owner.* 

2. C, the holder of a bill for $100, deposits it with D. as 

^DelaChaumetfey.Bank (1829), 9 B. & C. 208; explained by Currie 
y. Misa (1875), 10 L. R. Ex. at 16i, Ex. Ch. 
^Raphael v. Bank (1855), 17 C. B. at 172; Cf. Arts. 86. 98. 

• Milnea v. Dawson (1650), 5 Exch. 948; Cf. Denfon v. Peters (1870) 5, 
L. R. Q. B. at 477; and Art. 141. 

* Hills V. Parker (1866), 14 L. T. N. S. 107; Re Bays (1870), 10 L. B. 
Kq. 467; Trustees v. Hill (1861), 12 la. 462. 

^Collins y. Martin (1191), 1 B. & P. 048. 
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Becurity for a running account. At the time the bill matures PU<3«e or iten. 
the balance is in C.^s favor, but subsequently the balance turns 
against him to the extent of $50. D. is a holder for value as 
to $50.» 

3. C, the holder of a bill for $100, indorses it to D. as a 
pledge fur $50. D. is a holder for value as to $50, and this is 
the sum he can recover if he sues C.^ 

4. C. keeps with his bankers a loan account and a general 
account. C. indorses to the bank, as collateral security for his 
loan account, a bill for $1000, and draws against it to the ex- 
tent of $500. C. becomes bankrupt, and his general account 
is overdrawn more than $500. The bank are holders of the 
bill for full value.* 

NoTK. — Leaving this Art. as in the English work, the Amer- 
ican law on this point may be summarized as Jollows: The 
person to whom a bill has been negotiated* (Art. 106) as con- 
ditional payment (Cf. Art. 82, n.) or as collateral security, is a 
holder for value: (1.) If so taken lor a debt created at the time 
of the transfer.' (4.) If so taken for a pre-existing debt, pro- 
vided there is either an express agreement to extend the time 
of payment thereof,* or an agreement to that efFecL implied 
from the acceptance of the security merely,' or from other cir- 
ctimstances, tf. (/., the course of business between the parties 
and commercial usage of the place,' equality in amount of the 
security and the debt,* or the surrender of securities,*® or some 
other consideration." Thus far the authorities are agreed. 
(3.) If so taken for a pre-existing debt, though there be no 

> Atfirood V. Crnu'die (1816), 1 Stark. 4a3; Cf. Pease v. Hirst (1829), 
10 B. & C. 122; Gray v. Seclhnm (1872). 7 L. R. Ch. at 683. 

^Aftenboroughv. Clarke (1858), 27 L. J. Ex. 138. 

*Re European Bank (1872), 8 L. R. Ch. 41. 

*Hfdges v. Sealy (1850). 9 Barb. (N". Y.) 214; Trust Co, v. Bank 
(18'i9j, 101 U. S. 68; AfcCrum v. Corby (1873), 11 Kans. 464; Terry v. 
w4//kv(1863). 16 Wif. 478. 

^Bank v. Vandeihorst (1865\ 32 N. Y. 553; Best v. Crall (18S0), 23 
Kans. 482; Logan v. Smith (1876), 62 Mo. 455; Curtis v. Mohr (1864), 
18 Wis. 645. 

^Goodman v. Simonds (1857), 20 How. (U. S.) 343; Oates v. Bank 
(1879), 100 U. S. 239; Moore v. Ryder (1875), 65 N. Y. 438. 

^Blanchard v. Stevens (1849), 3 Cush. (Mass.) 162 at 169; Holzicorth 
▼. Koch (1875), 26 0. St. 83; but see Moore v. Ryder, supra, 

•Cf. Bank of Metropolis v. Bank (1843), 1 How. (U. S.) 234; BigeJow, 
p. 500. 

•Cf. Michigan Bank v. Leavemcorth (1855), 28 Vt. 209. 

^Pratt V. Coman (1868), 37 N. Y. 440; I^aglee v. Lyman (1859), 14 
Cal . 450. 

" St Otis V. By era (1864), 17 la. 303; Roxborough v. Messick (1856), 6 
O. St 448. 
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• 
Hedge or Hen. other consideration, upon the ground, that hy a^^sumincr the 

responsibilities of a party to the instrument (m/m), he has 
become a holdor for value.' But in courts denying this 
last position, the person taking accommodation paper as col- 
lateral security for a pre-existing debt, is deemed a holder 
for value as against the mere fact that the paper was givca 
for accommodation.* 

The " discount" of a bill must be distinguished from the 
pledge or deposit of a bill as security.' A "discounter" is a 
holder for full value.* The position of a pledgee is this: If he 
sue a third party he sues as trustee for the pledgor, as regards 
the difference between the amount he has advanced and the 
amount of the bill. If the pledgor could have sued on the bill, 
the pledgee can recover the whole. If the title of the pledgor 
is defective, the pledgee can recover the amount of his advance, 
provided he took the bill without notice (Cf. Art. 85).* Like 
any other bailee, the pledgee of a bill must use due diligence 
with reference to it, having regard to the peculiar nature of 
the thing bailed, 6. (7., he must not part with it; he must if he 
can collect it at maturity; if he cannot, he must give the proper 
notices of dishonor.* 

Banker^ B Lien. — A lien is " an implied pledge." ^ A banker 
has, in the absence of agreement to the contrary, a lien on all 
bills received from a customer in the ordinary course of banking 

^ Swift v. Tyson (1842). 16 Pet. (U. S.) 1; Brooklyn City Ry, Co, v. 
Nat, Bank (1880), lOi U. S. 14; Peacock y. Pnrsell (1863) 14 C. B. N. S. 
*7i8; Fisher v. Fisher (1867), 98 Mass. 303; Manning w, McClure (1865), 
36 111.490; First Nat. Bank v, Beaird (l^S). 3 Bradw. (III.) 239: 
Bobinfton v. Smith (18-59), 14 Cal. 94; Onfhwife v. Porter (1866), 13 
Mich. 533; Cobb v. Dot/le (18fi3), 7 R. I. 550. Contra, B^y v. Coddiutf- 
ton (1821). 5 Johns. Ch. (N. Y.) 54; Stalker v. McDonald (1843). 6 Hill. 
(N. Y.) 93; Comsfock v. Hier (1878). 73 N. Y. 269; Eoxborough v. Mes- 
sick (1H56). 6 0. St. 448; Jenkhis v. Schaiib (1861). 14 Wis. 1; Trustees 
v. Hill (1861), 12 la. 462; Boyer v. Bank (1877), 83 Pa. St. 248; Davis 
v. Carson (1879), 69 Mo. 609. 

« Grocer's Bank v. Penfield (1877). 69 N. Y. 502; Maitland v. Bank 
(1874). 40 Md. 540; Cummings v. Boyd (1877), 83 Pa. St. at 376. Con- 
tra, Bramhall v. Becket/ (1850), 31 Sle. 205. 

* Ex parte Ticoqood (1812), 19 Vea. 229; Re Gomersall (1876), 1 L. 
R. Ch. D. at 142; Ex parte Schofield (1879). 12 Ch. D. 3j7, C. A. (Bills 
indorsed **pomlinfir discount.") 

*M.; Cf. Thiedman v. Goldsmidt (18.59), 1 DoG. F. A J. at 11; 
Vinton V. Peck (1866), 14 M ch. 287; Murphy v. Lucns (1877), 58 Ind. 
860: Lay v. Wissmm (1873), 36 la. 305. But see Todd v. Shelbotirne 
(1876), 8 Hun (N. Y.). 510; Holcomb v. Wyckoff(lSn), 35 N. J. L. 35. 

^Reidv. Furniral (1833). 1 Cr. & M. 53S; Logan v. Cassell (1879). 
88 Pa. St. 288; Tooke v. Netcnian (1874). 75 III. 215; Best v. Crall 
(1880). 23 Kans. 482. 

* Peacock y, Pursell (1863), 14 C. B. N. 8. 728. But Cf. Westphal 
▼. Ludlow (1881), 6 Fed. Rep. 348. 

' Brandao v. Barnett (1846), 3 C. B. at 531, H. L. 
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business in respect of any balance that may be due from Pledge or 
such customer.^ If the banker knows that the bills do not^^*^"* 
belong to his customer, no lien can attach.' A broker who 
deals in bills has a lien similar to a banker's.' The terms 
on which securities are deposited may, of course, be such as to 
create a particular lien to the exclusion of the general lien.* 

Art. 85. A "bona fide holder for value without ^o^o^fe ■ 
notice" is a holder for value who, at the time he be- nStiM.^^'*^^* 
comes the holder and gives value, is really and truly 
without notice of any facts which, if known, would 
defeat his title to the bill.* 

Illustrations. 

1. C, the holder of a bill payable to his order, transfers it 
to D. for value, but without indorsing it. C. has obtained this 
bill by fraud, but D. has no notice of this. D. is not a bona 
fide holder.* 

2. C, who resides abroad, transmits to D., his agrent in En£r- 
land, a bill for collection. C has obtained this bill bv fraud, 
but D. does not know it. At the time D. receives the bill, C. 
is indebted to him on the balance of account. D. is not a b()?ui 
fide holder for value. He cannot recover on the bill — aUter 
if C. had transmitted the bill to D. in payment of his debt.^ 

3. C. indorses to D. a bill for 1100, to be paid for by two 
instalments of $50. At the time D. gets the bill he pays one 
instalment. Before D. pays the second instalment, he receives 
notice that C obtained the bill by fraud. D. subsequontly 
pays the second instalment. D. is a bona fide holder to the 

» Brandao v. Bamett (1846), 3 C. B. 519; Johnson v. Rohnrfs (I87"0, 
10 L. R. Ch. 505; Cun-ie v. Misa 0876), 1 L. R. Ap. Ca. at 569. H. L.; 
Mm-ris V. Preston (1879), 93 111. 215; Of. Wood v. BouUton Nat. Bank 
(1880). 129 Mass. 358. 

*Ex parte Kingston (1871), 6 I/. R. Ch. 632. But Cf. Dickerson v. 
Wason (1872), 47 N. Y. 439. 

■ Jones V. Peppercorn (1858), John. 480. 

*R€ Bowes (1886). 38 Ch. D. 586. 

^ Raphael ^v. Bank (1855). 17 C. B. 161; Cf. Whistler v. Forsfer 
(1863), 14 C/B. N. S. at 2f>8; Art. 86. 

• Art. t04; Whistler v. B'orster (1863), 14 C. B. N. S. at 258; Cf. Trust 
Co. V. Bank (1879). 101 U. S. 68. 

'2><? la Chaiimeiie v. Bank (1829), 9 B. &C. 208, m oxplnined by Cur- 
He V. Misa (1875), 10 L. R. Ex. at 164. Ex. Ch.; and McLean v. CUdeS" 
dale Banking Co. (1883), 9 App. Cas. at 114. 



ie2 BILLS OF EXCHANGE. ^ [aut. 86. 

Brmaflde extent of $50 only, and that is the sum he is entitled to recover 

huiiicr lor . 

value without On the bill.^ 
notice. 

Note. — The terras " honafide holder," " innocent indorsee,^ 
* etc., are used in the cases as synonymous with '" bona fide 

holder for value without notice." The British Code, § '29, has 
substituted the phrase "holder in due course." The French 
equivalent, "tiers porteur de bonne foi," t. e., " third party 
holder in good faith," well expresses the idea. 

Notice. XxL 86. Notice means actual notice — i. e.j either 

knowledge of the facts or a suspicion of something 
wrong, combined with a wilful disregard of the means 
of knowledge.' If, as a fact, a bill is taken for value and 
without notice, it is immaterial that the holder took it 
under circumstances which show gross negligence.' 

Illustration. 

D., the holder of a bill indorsed in blank, transfers it to E. 
for value. E. suspects that D. had obtained the bill by a false 
representation, and consequently makes no inquiries. As a 
fact, D. stole the bill, E. is not a bona fide holder; he is af- 
fected with notice.* 

Exception. — The fact that a bill is overdue (Art. 
134), or that there is an irregularity patent on the 
face of it (Art. 138), operates as notice; 

Note. — Test of bona fides. — This has varied greatly. Pre- 
vious to 1820 the law was much as at present, but, under the 
influence of Lord Tenterden, due care and caution was made 
the test.' In 1834 the King's Bench held that nothing short 
of gross negligence could defeat the title of a holder for value.* 

» Dresser v. Missouri Co. (1876), 93 U. S. 92; Of. Hubbard v. Chapin 
(186 ), 2 Allen (Mass.), 328. 

'^Raphael v. i?awA: (1855), 17 C. B. at 174; Oakley y, Oodeen (1861). 
2 F. & F. at 659; Re Gomersall (1875), 1 L. R. Oh. D. at 144. 

3 Goodman v. Harrty (1886). 4 A. & E. at 876; Swan v. North British 
Co. (1868), 2 H. & C. at 184, 185; Goodman v, Simonds (1857), 20 How. 
(U S.)343. 

* Cf. Jones V. Gordon (1877), 2 L. R. Ap. Ca. at 628, H. L. ; Parsons ?. 
Jackson (1878), 99 U. S. 434. 

* Gill V. Cuhift (1824). 8 B. & C. 466. 

* Crook v. Jadis (1884), 5 B. & Ad. 909. 
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Two years later, Lord Denraan states it as settled law that bad Notioa 
faith alone could disentitle a holder for value. Gross netrli- 
gence might be evidence of bad faith, but was not conclusive 
of it.* This principle has never since been shaken in England, 
and it seems now finally established in America.' 

Principal and Agent. — As regards the parties affected with 
notice the ordinary rules of law apply to bills. Notice to the 
principal- is notice to the agent, and notice to the agent is no- 
tice to the principal, subject co this: when the agent is himself 
a party to a fraud, he is not to be taken to have disclosed it to 
his principal.* Again, when a bill is negotiated to an agent 
and notice is given to the principal, or vice versa, there must 
be a reasonable time for communication.^ 

Art. 87. A holder who derives his title to a bill Holder oiaim- 

inir utuliT b^na 

through a bona fide holder for value without notice ''**^«^"^^«'- 
has all the rights of such bona fide holder against the 
acceptor and all prior parties, although he himself 
may have given no value, and may be affected with 
notice.^ Cf. Arts. 83 (Expl. 4), 134 (Expl. 2). 

Illustrations. 

1. C, a partner in a firm, fraudulently indorses a Rrm bill 
to D. in payment of a private debt. F. is cognizant of the 
fraud, but is not a party to it. D. indorses the bill to E., who 
takes it for value and without notice. E. indorses it to F. F. 
acquires E.'s rights. If he gave value to E., he can sue all the 
parties to the bill; if he did not give value, he can sue all par- 
ties except E.' 

2. C, by fraud, induces B. to make a note in his favor. C. 

' Goodman v. Harvey (1836), 4 A. & E. at 876; Goodman v. Simonda 
(1857), '10 How. (d. S.) 348. 

* Murray v. Lardner (1864), 2 Wall. (U. 8.) 110; CoWns v. Gilbert 
(1876), 94 U. S. 753; Farrell v. Lorett (1^78), 68 Me. 326; Worcester 
Bnnkv. Bank (18o2), 10 Cvish. (Mass.) 488; Chapman t. Rose (15^74), 
66 N. Y. at 140, Hotcry v. Eppivger (1876), 34 Mich. 29; Johnson v. 
Way (1875), 27 0. St. 374; Shreevps v. Allen (1875), 79 III. 553; Kelley 
V. Whitney (1878), 45 Wis. 110. Contra, only in Tenn., Merritt v. Dun- 
can (1872). 7 lleifik. 156. 

*Ex parte Oriental Bank (1870). 5 L. R. Ch. 358. 

*Cf. Willis v. Bank (1835). 4 A. & E. at 39. 

^May V. Chapman (1847), 16 M. & W. 355 at 361; Masters v. Ilher- 
son (1849). 8 C. B. 100: Com'rs v. Clark (1876), 94 U. S. 278; 
Woodworth v. Uuntoon (1865), 40 111. 131; Mowyer v. Cooper (1872), 
35 la. 257. 

*ld. 
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Holder claim- indorses the note to D., who takes it for value and without 

Jnc under Ixma ■ ^^ i tx • ^ i <v i « i 

/i^ holder. notice. Subsequently D. indorses the note for value back to 
C. C. cannot sue B.* 

iramedintevid Art. 88. Adv defense available against an imme- 

remoic pariita. , , , ^ 

diate party is available against a remote party who is 
in privity with such immediate party. 

Explanation 1. — "Immediate parties'' are parties 
in direct relation with each other. All other parties 
are remote. Prima facie^ tlie drawer and the acceptor, 
the drawer and the payee, the indorser and his in- 
dorsee, are in. direct relation. 

Illustrations. 

1. A. dr^ws a bill on B. payable to C, and delivers it to the 
latter. B. accepts the bill while in C.'s hands. B. and C. are 
remote parties.* 

2. B. makes a note payable to C. Prima facie^ B. and C. 
are immediate parties; but if it appear that B. made the note 
at the request of X., under the belief that he had done some- 
thing which he had not done, and that X. on his own account 

^ delivered the note to C, who jjave value and took it without 

notice, then B. and C. are remote parties.' Aliter if X. had 
been C.'s agent.* 

Explanation 2. — Privity is created in all cases by 
want of consideration, and in some cases by notice; 
it may also be created by agreement. 

Note. — (1.) The holder of a bill who has not himself given 
value is, as regards third parties, deemed to be the agent of 
the party from whom he received it, whatever their private rela- 
tions may be.* (2.) Notice creates privity when it is notice of 

' Cf. Saicj/erv. Wis^ewell (1864), 9 Allen (Mass.), at 42; Calhoun v. 
.4/bi»(1871).48Mo. 804. 

2 Robinson v. Reynolds (1841). 2 Q. B. 196. Ex. Ch. , 

» Cf. Watson v. Russell (18Q2), 3 B. & S. 34; Lea v. Ca^jJ^n (1878), 61 
Ala. 312. 

* Astlev V. Johnson (1860). 6 H. & N. 137. 

6Cf. Fitch V. Jones (1855), 5 E. & B. at 246, and cases cited in Art. 97; 
also, Leey. Hayes (1865), 17 Ir. C. L. at 408. 
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defective title in the party from whom che-bill is taVen,. t. «., Tmmediate wnd 

notice that he. had no right to hold the bill or no right to part'*'"^^® parties, 

with it.^ Title to a bill must be distinguished from the right to 

enforce payment of it against particular parties — e. g.^ th<j donee 

of a bill has a good title though he could not enforce paym mi^. 

against the donor.* Whenever a bill is held adversely to the 

true owner, and there is privity between the true owner anil 

the de facto holder, a third party, if sued, may set up X\\qjus 

teriii? (3.) Again, when a person expressly or iinplieiily 

agrees to hold a bill as agent or trustee for another person, he 

holds it subject to all deienscs against the person for whom he 

holds, irrespective of the state of accounts between them.* 

Art. 89. Every party to a bill is prima facie I'resnmption 
deemed to have become a party thereto for value,' ""^ ^*'^"**^ 

Accommodation Bill. 
Art. 90. " Accommodation bill" means a bill where- Aommmnda- 

/•■I /. 1 ••111 !• tiDijiiiliur 

01 the acceptor (i. e.^ the prmcipai debtor on the in- p^^^y- 
strument) is substantially a mere surety for some other 
person who may or may not be a party thereto." 

"Accommodation party" means a person who has 
signed a bill as drawer, indorser, or acceptor, witlinut 
receiving value, and for the purpose of lending his 
name to some other person, as a means of credit. 

Illustratioxs. 

1. A. draws a bill on B. B. accepts it to acoommoJato A. 
It is negotiated. This is an accommodation bill.'' 

2. A. draws and indorses, and B. accepts, a bill for the 
accommodation of X., who is not a party thereto. A. and B. 
receive a commission for so doing. This is an accommodaiion 
bill.' 

>See. e. g.. Arts. 23, 54, 55, 134. 

» See, e, g„ Art. 88, Expl. 4, and Arts. 91. 134, 141. 

'See, e. g„ Arts. 55 and 94. 

* De la Chaumette v. Havk (1829). 9 B. & C. 208, as explained. Cur- 
rif. V. Misa (1875), 10 L. R. Ex. at 164, Ex. Ch. 

*Cf. Hatch Y, rrtfy<f»(1840), 11 A. & E.70.?; Foster y. Diwher (\'6h\)y 
6 Exch. at 853; Tmvnsend v. Derby (1841), 3 Met. 803; Adams v. 
Adams (1878). 25 MinD. 72. 

* Cf. Oriental Corp, v. Overend (1871), 7 L. R. Ch. at 146, 151 ; 7 L. 
R. H. L. at 358; Ex parte European Bank (1871), 7 h. R. Ch. 9y. 

' Collott V. Haigh (1812), 3 Camp. 2«1. 

* Oriental Corp, v. Overend, supra. 
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Accommpda- 
tion bill or 
party. 



Absence of 
▼alue. 



3. A. draws a bill ou B. against a running account. B. ac- 
cepts. This is not an accoinmodation bill, although the balance 
may have been against A. when the bill was drawn or accepted, 
or payable.* 

4. A. draws a bill on B. in favor of C. It appears that B. 
WAS indebted to C, and that A. drew the bill to accoraniodate 
B. This is not an accommodation bill, though A. is an accom- 
modation drawer.^ 

5. A. draws a bill on B. B. accepts for value. C, whose 
name is well known, indorses the bill to give it currency. This 
is not an accommodation bill, but C. is an accommodation in- 
dorsee • 

Explanation. — An accommodation party known to 
be 8uch, may avail himself of any defense which the 
person accommodated could have set up.* 

Illustration. 

B. and X. make a joint and several note payable to C. B. 
signs as maker to accommodate X. C. takes the note knowing 
thi&. If C. sue B., B. can set off a debt due from O. to X.* 

Note. — A bill which is signed by one or more accommo- 
dation parties is frequently called an accommodation bill, but 
the definition given above is believed to be more strictly cor- 
rect. The distinction becomes of importance when questions 
arise as to what is or is not a discharge of the bill, e. g., pay- 
ment by person accommodated, or the giving of time to such 
person. See, too, Arts. 168, 245. 



Wa7it of Consideration. 

Art. 91. Mere absence of consideration, total or 
partial, is matter of defense against an immediate party 
or a remote party, who is not a holder for value, but 

^ Ex parte Swan (1«69), 6 L. R. Eq. at 356; Cf. Wm-g v. Hornby 
(186*2). 10 W. R. 742; Farmers Bank v. liafhhone (185'i). 26 Vt. 19. 

^ Scott y. Lifford (1808), 1 Camp. 246; Cf. Sleigh v. Sleigh (1850). 5 
Exch. 514. 

•Of. Re Nunn (1817), Buck. 113. Practice not uncommon in ca.*?e of 
foreign bills: See e. g.. Societe Generalev. Bank (1873), 27 L. T. N. S. 
849. 

* Bechervaise v. Wight (1872), 7 L. R. C. P. 372. at 377. 
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it is not a defense against a remote party wlio is a ^j[fy^^ °' 
holder for value.^ 

Explanation' — An accommodation party is liable to 
a holder for value, who takes a bill knowing him to be 
such.' 

Illustrations. 

1. B., by way of gift, makes a note in favor of C. C. can- 
not sue B.^ 

2. C, the holder of a bill for value, indorses it to D. by 
way of gift. The property in the bill passes to D., but he can- 
not sue C* 

3. A. draws a bill on B. for $100. B. accepts it to accom- 
modate A. A. discounts it with C, who knows that it is an 
accommodation bill. C. can sue A. or B. for $100;* but if C. 
instead of discounting it, merely advanced $50 on it, he can 
only recover $50.' If C. discount the bill, and pledge it with 
D. for $50, D. can recover $100 from B., and he will hold $50 
thereof in trust for GJ 

4. B. owes A. $50. A. draws a bill on B. for $100. B., to 
accommodate A., and at his request, accepts it. If A. sue B. he 
can recover only $50.* 

5. C. is D.'s agent abroad. C. purchases a bill forD. The 
bill is made payable to C.'s order, and he indorses it to D. 

' Cf. Forman v. WHghf (1851), 11 C B. at 492; Nowah v. ExcelMor 
Stone Co. (1875). 78 III. o07; iVoolenv. Vankirk {1%!^). 61 Ind. 497- 

* Scott V. Ufford, (1808), 1 Camp. 246; Strong v. Foster (1865), 17 
C. B. at 822; Petty v. Cooke (1871). 6 L. R. Q. B. 790; Thowpffon v. 
Shepherd (18A1), 12 Met. (Mass.)/ 311; Winters v. Ins. Co, (1870), 30 
la. 172* Cf. ArtP. 83 90. 

» HoViday v. ^'/A-inson (1826). 5 B. & C. 501 ; Cf. Hill v. Buckminster 
(1827), 5 Pick. (Mas-».) 390; Clof/es v. Cloijes (1885).36 Hun, 145 (check). 

* Easfon v. Pratchett (1835), 1 C. M. & R. at 808; Cf. Milnes v. Daw- 
son (1850), 5 Ex. Ch. 948. 

*Cf. Mills Y. Barber (1836),! M. & W. 425; Sturtevant y., Ford 
(1842), 4 M. & Gr. 101; Fowler v. Strickland (1871). 107 Mass. 552. 
Contra, Uoleman v. Hohson (1847), 8 Humph. (Tenn.) 127. 

^Nash V. Brown (1817), cit«d Chitty, p. 60; Jones v. Uibhert (1817), 
2 Stark. 304; Re Gomersall (1875), 1 L. R. Ch. D. at 144; Ex parte 
Newton (188a), 16 Ch. D. 330, C. A. (proof); Chicopee Bank v. Chapin 
(1844) 8 Met. (Ma.*^.) at 44. 

'Atiairev.Hartshorne (1847), 1 Zabr. (N. J.) 665; Hilton v. Smith 
(1855). ;) Gray. (Mass.), at 402. 

^Darnell v. Williams (1817), 2 Stark. 166. Cf. Thomas v. Thomat 
(1859), 7 Wis. 476. 
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Absence of 
Talue. 



Total fftflure 
of value. 



This is done merely for the purpose of safe transmission, and 
not to guarantee the bill. If the bill is dishonored, C. is not 
liable to D. as indorser.* 

6. A. and C. supply goods to B. A. draws a bill on B. for 
the price, and indorses it to C. to collect on joint account. If 
the bill is dishonored, A. is not liable to C.^ 

7. B. accepts a bill drawn by A., to accommodate him. A. 
indorses it to C. without receivinor value. C. indorses it to D. 
without receiving value. D. cannot recover from B., but it 
lies on B. to^how that neither D. nor any intervening holder 
was a holder for value.' 



Failure of Considei^ation* 

Art. 92. Total failure of consideration is a de- 
fense against an immediate party, but it is not a de- 
fense against a remote party who '^ q. bona fide holder 
for value without notiofe.* 

Illustrations. 

1. B. makes a note payable to 0. Tlue only consideration 
is that C. is to act as B.'s executor. C. dies first. His per- 
sonal representatives cannot enforce payment against B.* 

2. B. authorizes A. to draw on him against bills of lading. 
A. draws a bill on B. and indorses it to C. with the bill of lad- 
ing attached. C. gives value to A. B. accepts the bill on re- 
ceiving from C. the bill of lading: The bill of lading turns out 
to be a forgery, hut C did not know it when he obtained the 
acceptances. C. can su^B.* 

3. A. draws a bill at three months on B., his agent, in favor 
of C, who agrees to pay therefor in seven days. B. accepts on 
A.^s account. C. docs not pay A. for the bill. C. cannot sue B.' 

^CostHque v. Buttegirg (1865), 10 Moorp. P. C 110; Kimmell v. BUt- 
ner (1869), 62 Pa. St. 2();i: Cf. He Nunn (1817). Buck. lliJ. 

2 Denton v. Peters (1870), 6 L. li. Q. B. 475. 

^ Mills V. Barber (1836), I M. & W. 425; Cf. Thompson v. Cluhley 
(1836). 1 M. & W. 212. 

^Robinson v. Reynolds (1841), 2 Q. B. at 211, Ex. Ch.; AJdnch v. 
Stoektcell (1864), 9 Allen (Ma*<a.), 45; as to what amounts to total fail- 
ure, Wells v. Hopkins (1839), 5 M. & VV. 7; Hooper v. Treffery (1847), 
1 Kxch. 17. 

^ Solly v. Hinde (1834). 2 Cr. * M. 616. 

^Robinson v. Reynolds (1841), 2 Q. B. 196, Ex. Ch.; Cf. Craig v. Sib- 
heit (1850), 15 Fa. St. 288: Leather v. Simpson (1871), 11 L. R.'Eq. 398. 

' Astley v. Johnson (lfc;60), 6 H. & N. 137. 
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4. A. draws a bill on B. payable to his own order. B. ac- Total fanuro 
oepts. The consideration between A. and B. fails, A. subse- 
quently indorses the bill for value to C, who knows that the 
consideration between A. and B. has failed. C. cannot sue B.' 

NoTB. — Failure of consideration, it seems, is a defense 
against a remote holder for value with notice. The reason 
probably is that it is in the nature of a fraud to negotiate a bill 
when the holder knows that the consideration on which he re- 
ceived it has failed.' But might there not be cases in whfch it 
would not be a fraud to dp so? Again, qu. as to the eflFoct of 
failure of consideration after the maturity of the bill, i.e., alter 
a cause of action has accrued?' When the consideration lor 
a bill fails, the court will usually restrain its negotiation by in- 
junction.* 

Art. 93. Partial failure of consideration is a de- partui faiiur* 
fense pro tanto against an immediate party when the 
failure is an ascertained and liquidated amount, but 
not otherwise.' It is not a defense against a remote 
party who is a holder for value.* 

Illustrations. 

1. B. accepts a bill for $100 drawn by A. This is the agreed 
price of goods to be supplied by A. to B. When tbe goods 
arrive they are found to be inferior to sample, and worth only 
$80. B. retains the goods. If A. sue B. on the bill, this is 
not a defense pro tanto ^"^ 

2. B. accepts a bill for $100. This is the agreed price of 

^ Lloyd y. Daries (1824), 3 L. J. K. B. 38; Of. Fairclough v. Paria 
(1854). 9 Ex. Ch. 690 (same principle a.«8umetl); Starr v. Torrey (1849), 
2 Zabr. (N. J.) 190. 

«Cf. Oulds V. Harrison (1854), 10 Ex. C!b. at 579. 

•Of. Watson v. Russell (1864). 5 B. & S. at 968. 

*Cf. Patrick v. Harrison (179*2), 3 Bro. C. C. 476; Bainhridne y. 
Hemingway (1865), 12 L. T. N. S. 74. 

* Dny V. Nix (1824), 9 Moore, 159; yVnnrirk v. Nairn (1855\ 10 Exch. 
762; Davis v. Bean (1874). 114 MasR. 3.^)8; Holztcorth v. Koch (1875). 28 
0. St. 33. Defense though unliquidated. Stacy v. Kemp (1857). 97 Muss. 
166; Spalding v. Vandercook (1829), 2 Wend. (N. Y.) A'M, Reese v. 
Gordon (1861), 19Cal. 147; Petersonv, Johnson (1867). 22 Wis. 21. And 
by statute in Colorado, Florida, Georgia, Illinois, Indiana, Iowa. New 
Hampshire and Texas. 

• Archer v. Namford (1822). 3 Stark. 175; Stevens v. Campbell (1861), 
18 Wis. 419; Cf. Richards v. Betzer (1870), 53 111. 466. 

^ Ulennie v. Imri (1839), 3 T. & C. 436. Contra, cases supra. 
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Partial faliare two balos of cotton to be supplied by A. to B. A. only deliv- 
ers one bale. A. indorses the bill to C, his agent, to collect, 
C. can only recover J50.* 

3. B. accepts a bill drawn by A. for $100. This is the agreed 
price of two bales of cotton to be supplied by A. to B. When 
the cotton arrives, one bale is found to be inferior to sample 
and is returned as useless. A. indorses the bill to C. without 
value. If C. sues B. he can only recover $50, the price of the 
one bale which is kept' 

Note. — In some cases of partial failufe of consideration, the 
Court would (perhaps) restrain the holder from negotiating the 
bill after notice.' 



Frnnd or FrUud OT DuVeS^. 

durcM. 

Art. 94. Fraud is a defense against ^n immediate 
party and against a remote party who is not a bona 
fide holder for value without notice.* 

Explanation 1. — A bill is affected with fraud when 
the issue or any subsequent negotiation of it is ob- 
tained by fraud/ or coercion,' or when it is negotiated 
in breach of faith,' or in fraud of third parties.* 

Explanation 2. — The holder of a bill subsequent 
to a fraud, who is not a bona fide holder for value 
without notice, cannot enforce payment against any 

» Cf. Agra Bank v. Leighton (1866), 2 L. R. Ex. at 64, 65. 

« Cf. Jacohson v. Shanks (1866), 12 Jur. N. S. 917. 

* Arts. 85 and 137; Whistler v. Forster (1863), 14 C. B, N. S. at 268; 
Fisher V. Leland (1849), 4 Cush. (Mass.) 456. 

* WienhoU v. Spifta (1813), 3 Camp. 876; Daires v. Harness (1875), 
10 L. R. C. P. 166; Von Windisch v. Klaus (1878), 46 Conn. 433. But 
no defense if defendant retains any part of the consideration, Heaton v. 
KnowUon (1876), 53 Ind. 357. 

* As to duress, Duncan v. Scott (1807), 1 Camp. 100 {omis prohnndi) ; 
Kearns v. Durrell (1857), 6 C. B. 596; Hey sham v. Dettre (1879). 89 
Pa. St. 506; Loomis v. Ruck (1874), 56 N. Y. 462; Barnes v. Stevens 
(1878), 62 Ind. 226; Scgrum v. Prescoft (1879), 69 Me. 376. 

T LJoifd V. Howard (1850). 15 Q. B. 995; Barber v. Richards (1851). 6 
Exch. 63; Gage v. Sharp (1867), 24 la. 15; Cf. Art. 55. As to diversion 
of accommodation paper. Nicker son v. Ruger (1879), 76 N. Y. 279; Reed 
V. Trentman (1876), 53 Ind. 438. 

8 Jones T. Gordon (1877). 2 L. R. Ap. Ca. 616, H. L.; Fay v. Fav 
(1877), 121 Mass. 561; Bastian r. Dreyer (1879), 7 Mo. Ap. 332. 
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party thereto, neither can he retain the bill against Fnnd or 
the true owner. 

Note. — When the consideration for a bill is clearly fraudu- 
lent, and it is in the hands of a party with notice, the Court 
will order it to be given up at once.' When only a prima facie 
case of fraud is made out. the Court will restrain the negotia- 
ti6n of the bill for a specified time, in order that the question 
may be tried.' 

Where a party sued on a bill sets up the jvs tertii, e. g.^ if 
the acceptor, when sued by an indorsee, sets up that the in- 
dorsee obtained the bill by fraud from his immediate indorser, 
it seems the nature of the fraud must also be looked at. 
If the indorser never intended by his indorsement to pass 
the property in the bill to the indorsee, i\\ejus tertli alone is a 
good defense;* but if the indorser intended to pass the prop- 
erty in the bill to the indorsee, though he was induced to do so 
by fraud, it seems the acceptor must go on to show that the 
indorsee has disaffirmed the transaction;* for fraud renders a 
contract voidable, not void. 



craliou. 



Illegal Consideration. 

Art. 95. Illegalily of consideration, total or par- iiicffRi consid- 
tial,* is a defense in toto against an immediate party 
or a remote party who is not a bona fide holder for 
value without notice.' 

Explanation. — The consideration for a bill is illegal 
when it is wholly or in part immoral, contrary to 
public policy, or forbidden under penalties by statute.* 

> Jones V. Gordon (1877), 2 L. R. Ap. Ca. 616, H. L. : LJot/d v. Hotrard, 
(1850), 15 Q. B. 995; Alsager v. Chase (184'2). 10 M. & W. 576. 

* Joyce on Injunctions, p. ii69; and see Jones v. Lane (1829), 3 Y. A 
C. at 293. 

Md. 

* Lloi/d V. Hoicard, supra; Barber v. Richards (1851), 6 Exch. 63. 

* Datces v. Harness (1875). L. R. 10 C. P. 166. So held in America, 
Prouly y, Roh*'rf s {ISbO), 6 Gush. (Mass.) 19 j Carrier v. Sears (18G2 , 
4 Allen (Mass.). 336. 

* Perl'ins v. Cvmmings (1854), 2 Gray (Maw.). 258; Wisner v. Bard- 
well (1878), 38 Mich. 278; Widoe v. Wehh (1870), 20 0. St. 431. Rule 
modified, Warren v. Chapman (1870), 105 Mass. 87; Doty v. Bayik 
(1865). 16 0. St. 133. Cf. Art. 93. 

'' Hayy. Ayling (1851), 16 Q. B. at 431; Scolfans v, Flynn (1876), 
120 Mass. 271; Shirley v. Howard {\%10), 5^3 111.455; Atwood t. Weeden 
(1879). 12 R. I. 293. 

« Cf. Fitch V. Jones (1855). 5 E. and B. 238; Daniel, § 195; Fareira v. 
Gahell (1879), 89 Pa. St. 89 (stock gambling contract). 
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Bill to the drawer's order accepted for value. The drawer 
indorses to C. for an ille^^al consideration, e, ^., to stifle a pros- 
ecution for felony. C. can, it seems, sue the acceptor,* but 
not the drawer. 

Note. — It is important to notice whether the consideration 
was simply illesfai or whether it was a consideration which by 
statute expressly made the bill void.' Thus, in a recent case 
a check was helci valid in the hands of a bona fide transferee, 
though given upon a wager as to whether an execution could 
be collectod, the wager being considered void as against public 
poliry, but not as witliiu the statutory prohibition against gam- 
ing.* Again, an illegal consideration must be distinguished 
frotn a merely void consideration.* In America it has been 
held that if B., for value, make a note payable to C, and C. for 
an illegal consideration indorse it to D., then D. can sue B., 
though he could not sue C* Although the party sued may in 
mnny instances set up the jus tertli^ the cases cited serve to 
show that he cannot set up the injuria tertii as a defense. A 
proceeding prohibited by statute must be distinguished from a 
proceeding which is merely unauthorized.® 

Art. 96. When t bill is given for a consideration 
which by statute expressly makes it void, it is as 
against the party who gave it void, in the hands of all 
parties," whether immediate or remote.' 

Illustration. 

A. draws a bill on B. payable to his own order. B. accepts 
it for a consideration, which by statute avoids it. A. indorses 
it to (J., who takes it for value and without notice. C. can sue 
A.,* but he cannot sue B.' 

» Flower v. Sadler (1882), 10 Q. B. D. 572, C. A. 

« Oaten V. Bank (1879). 100 TJ. S. at 349. 

» Bougkiier v. Meijer (1879), 5 Col. 71; S. C, 40 Am. R. 139. 

♦ Fitch V. Jones, (1855). 6 E. & B. 238; Belfast Banking Co. v. 
Doherty (1879), 4 Ir. L. H. Q. B. D. 124. 

* Armstrong v. Gibson (1872). 31 Wis. 66; Knights v. Putnam (lS2bh 
3 Pick. (Mass.) at 185. Contra, Nichols v, Fearson (1833), 7 Pet. (U. S.) 
103. 

• Re Coltman (1881), 19 Cb. D. 64 C. A. 

' Edwards v. Dick (1821), 4 B. & Aid. 212; Tmont v. Rice (1877), 122 
Mai«8. at 71; Auroras, West (1864), 22 Ind. 88; Eagle v. Kohn (1876), 
84 111. 292; Cowing v. Altman (1877), 71 N. Y. 435. 

Md. 

• Id. ; Reed v. Wiggins (1862), 13 C. B. N. S. 220. 
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Note. — Both in England and America, it is no longer the Bills void 
policy of the law to declare a not« expressly void by statute, ^^ statute. 
and where such statutes exist, a clause is often inserted, saving 
the rights of an innocent holder. Usury laws still exist in some 
of the States, but they are becoming obsolete, and questions 
under 'such statutes arise less frequently. 

Presumption of Value. 

Art 97. The holder of a bill is prima facie deemed prwimption 
to be a bona fide holder for value without notice;* butftona^icsmay 
if in an action on a bill it is admitted or there is evi- 
dence* that the issue or subsequent negotiation of such 
bill is affected with fraud or illegality, the onus pro- 
bandi as to value is shifted, and the holder is called 
upon to prove that he is a holder for value.' 

Illusi'bations. 

1. A. draws a bill on B. and. indorses it to C. C. sues B. 
It is shown that B. accept^ed it for A.'8 accommodation. C. is 
not called on to prove that he gave value; he can recover with- 
out so doing.^ AliteTj if a fraudulent diversion of the paper 
is shown .* 

2. B. makes a note payable to C* C. indorses it to D., who 
sues B. If it appears that B. made the note for an illegal con- 
sideration, D. must prove that he gave value.' 

3. The holder of a bill indorses it to D. to get it discounted. 
D. fraudulently negotiates it to E., who negotiates it to F. F. 

> King v. Mihom (1809). 2 Camp. 6; Collins v. Gilbert (1876). 94 U. 
S. 763; Root v. Cook (1876), 81 111. 261; Hall v. Allen (1871). 37 Ind. 
641. But thiH prima facie presumption does not shift the burden of 
proof vrhich remains on the plaintiff, Delano v. Bartlett (1860), 6 Cu«h. 
(Maw.) H64; Small v. Clewley (1871), 62 iMe. 155; Atlas Bankv, Doyle 
(1*68), 9 R. I. 76. 

^Hall F. Featherstone (1858), 3 H. & N. at 286 (evidence to go to a jnry). 

* Jones y. Gordon (1877), 2 L. R. Ap. Ca. at 627, 628, H. L.; Conley v. 
Winsor (1879), 41 Mich. 234; Sisferntans v. Field (1857^, 9 (Jray 
(Mass ) 831; S perry v. Spalding (1873), 45 Cal. 644. 

^ Mills V. Barber (1836), 1 M. & W. 426; Harqer v. Worrall (1877), 
69 N. Y. 370; Dingham v. Amsink (1874), 77 Pa. St 114. Bat Cf. 
Merchants Bank v. N. B. Sav. Inst. (1868), 83 N. J. L. 170. 

^yJekerson v. Ruger (1879). 76 N. Y. 279. 

* Bailey v. Bidtcelt (ISH), 13 M. & W. 73: Bottomley v. Goldsmith 
(1877), 36 Mich. 27; Emers<m ?. Bwns (1874), 114 Muss. 318. 

8 
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sues the acceptor. Evidence is jriven of D.'s fraud. F. must 
prove that he is a holder for value.' 

4. B. makes a note payable to C, the consideration for which 
is a wager, i, e., a consideration void by statute, but not prohib- 
ited under a penalty. C. indorses it to D. who sues B. Evi* 
dcnce is given of these facts. D. is not called oq to prove'that 
he gave value.* 

5. Action against the maker of a note payable to bearer. It 
is shown to have been stolen from the true owner. It lies on 
the holder to prove that he gave value.' 

6. An acceptance is given in renewal of a bill which turns 
out to be a forgery. The genuine bill is negotiated, and the 
holder sues the acceptor. Evidence is given of these facts. It 
lies on the holder to prove that he is a holder for value.* 

7. A partner accepts a bill in the firm^s name for a private 
debt and in fraud of his copartners. The bill is negotiated. 
The holder sues the firm as acceptors. As soon as it appeal's 
that the bill was given for a private debt, the holder is called 
upon to prove that he is a holder for value.* 

Note. — If the holder show that he is a holder for full value, 
the defendant must give evidence that the plaintiff took the 
bill with notice, for the giving of value raises a />re«um/>^ton of 
good faith;* but the plaintiff has the burden of proof ih&t he is 
a holder for value and in good faith.^ In America it is held 
that if the holder has in good faith given partial value, he may 
recover pro tanto.^ Probably the same would be held in 
England. 

iCf. Smith V. Braim (1851), 16 Q. B. 244; Berry v. Alderman 
(1853), 14 C. B. 95. 
'^ Fitch v. Jontfi (1855). 6 E. & B. 238. 

* Raphael v. Bank (1&'>5), 17 C. B. 161; Bohintton v. Hodgwn (1873), 
7;^ Pa. St. 202. Except bank notes, Wyer v. Bank (1853), 11 Cush. 
(MflSR.) 51. 

^Mather v. Maidstone (1856). 1 C. B. N. S. 273. 

» Hogg V. Skeen (1866), 18 CJ. B. N. S. 426; Bank v. Oilliland (1840), 
23 Wend. (N. Y.) 311. 

^Raphael v. Bank, supra; Murray v. Lardn^r (1864), 2 Wall. (U. S.) 
110; Dahymple v. Hillenbrand (1875), 62 N. Y. 6, 11; Davis v. Bart- 
lett (1861), 12 0. St. 541. 

^Kfltoggv. Curtis (1879), 69 Me. 212; Cf. Jonea v. Gordon (1877), 
2 L. R. Ap. Ca. at 628: Swith v. Livingston (1873), 111 Mhbh. 342. 

• Holcomb v. Wyckoff (1870). 35 N. J. L 35; Dresser v. Missouri Co. 
(1S76), 93 U. S. 92. 



CHAPTER IV. 

TRANSFER. 

Transmission by Act of Law. 

Art. 98. If a bill be held by an unmarried woman Marriaga 
who subsequently marries, or if a bill be made pay- 
able or be indorsed to a married woman, the title thereto 
Tests in the husband, provided he reduce it into pos- 
setjsion/ 

Explanation 1. — If the husband dies without hav- 
ing reduced the bill into possession, the title thereto 
reverts to the wife if she be alive, and passes to her 
personal representatives if she dies before her hus- 
band,' 

Explanation 2. — ^During the marriage, the hus- 
band is for all purposes deemed to be the holder of a 
bill payable to the order of his wife, whether it was 
made payable to her before or after the marriage/ 

Illustrations. 

1. Bill payable to the order of C, a single woman. C. 
marries D. C, after marriage, indorses the bill to E. without 

> Cf. Fleet V. Perrins (1868), 8 K R. Q. B. at 541, affirmed 4 L. R. Q. 
B. 600; Commonwealth y. Manley (1831), 12 Pick. (Mjisp.) 173. As to 
\rhat Ib or is not a reduction of bill into posneraion: Cf. Nash v. Nash 
(1817). 2 Mad. 183; Sherrington v. Yatee (1844). 12 M. & \V. 855. esp. at 
865, Ex. Ch.; Hart ▼. Stephens (1845), 6Q. B. 937; Scarpeliniy. Atche- 
son (1845). 7 Q. B. at 87&-876; Latourette v. Williams (1847). 1 Barb. 
(N. Y.) 9. 

■ Hart y, Stephens, supra; Draper v. Jackson (1820), 16 Mass. 480; 
Williams on Executors, 7 ed., pp. 848-852. 

*CL McNeilage y. HoUoway (1818). 1 B. A Aid. 218. 
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[art. 99. 



Death. 



her husband's consent. The indorsement is invalid/ but D. 
oould validly indorse the bill, using his owu name.' 

2. A note is made payable to the order of C^ a married 
woman. Her husband indorses it iu his own name. This is a 
valid indorsement.' 

Note. — When a bill is made payable to the order of a 
married woman, the husband may sue on it in his own name 
alone, or if he likes he may join his wife.* When a bill is pa\'- 
abte to the order of a single woman, who subsequently marries, 
both husband and wife should join in an action ou it; but it 
has been held that the husband may sue alone.' 

Exception. — Bill forming part of wife's separate 
estate.* 

Note. — The rules of the common law as to a married woman 
as stated in this Article, have been materially modified by 
statutes in most of the American States, conferring upon her 
all the rights oiKfeme sole^ except as to contracts with her hus- 
band. 

Art. 99. On the death of the holder of a bill the 
title thereto passes to his personal representatives 
(executors or administrators, as the case may be)/ 

Illustrations. 

1. C, the holder of a bill payable to order, dies. His ad- 
ministrator, as such, can enforce payment of it or indorse it 
away, using his own name.* 

2. C, the holder of a bill payable to order, dies, having 

> Connor v. Martin (1746), cited 8 Wils. at 5; Savage v. King (1840). 
17 Me. 301. 

2 Roberts v. Place (1846), 18 N. H. 183. 

^ Mason V. Morgan (1834), 4 N. & M. 46; Cf. Smith y. Marsack 
(1848), 6 C B. 486 at 503. 

* Fhef V. Pe,rin8 (1868) 3 L R. Q B. at 541. 

* McNeilage v. HoHotray (1818). 1 B. & Aid. 218; but Cf. Sherrington 
V. Yates (1844). 12 M. & W. at 8G5, Ex. Ch.; Morse v. Earl (1836). 13 
Wend. (N. Y.) 271. 

^ Green v. Carlill (1877). 4 L. R. Ch. D. 882, and Arts. 65, 66; Cf. 
Art. 81, Excep. 2. 

^ Clark V. Sigoumey (1846), 17 ConD. 511; Mitchell v. Dickson (1876), 
53 Ind. 110. 

^ Rawlinson v. Stone (1746), 3 Wils. 1 Ex. Ch.; Makepeace v. Moore 
(1849), 6 Qilm. (III.) 474; Ilerseg v. Elliot (187d), 67 Me. 526. 
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specifically bequeathed it to X. X. can not sue on it or indorse Death, 
it away, unless he first obtain an indorsement of the bill to him 
by C.'s executor.' 

Note. — An executor or administrator who indorses a bill 
should, in express terras, exclude personal liability, Cf. Art. 7G; 
and as he is not the agent of the deceased he cannot by his de- 
livery complete an indorsement written by the latter. He 
must indorse it de novo/ Art. 54. When there are two or 
more executors, the indorsement of one is probably sufficient 
to transfer the property in the bill.' 

Art. 100. Upon the death of a joint payee or in- 
dorsee of a bill, the title thereto vests at once in the 
survivor or survivors/ 



Transfer by Assignment 

Art 103. A bill may be transferred by assignment AMfgnmcnt 
or sale, subject to the same conditions that would be" ^ 
requisite in the case of an ordinary chose in action. 

Illustbation. 

C. 18 the holder of a note payable to his order. He may 
transfer his title to D. by a separate writing assigning the note 
to D.,^ or by a voluntary deed constituting a declaration of 
trust in favor of D.,* or by a written contract of sale.' 

NoTB. — A bill is a chattel, therefore it may be sold as a 
chattel. A bill is a chose in action, therefore it mav be as- 
signed as a chose in action. It is clear that a subsequent title 
under the law merchant would override a prior title under a 

> Crist V. Crist (1849), 1 Cart, and.) 570. 

^Wheeler Y. Wheeler (1828). 9 Cow. (N. Y.) 84; Dwight v. Newell 
(1854), 16 111. 833. 

'Cf. Russell V. Swan (1820), 16 Maes, at 316; Allen v. Tate (1881), 
68 MisK. 586. " . ' '* 

* Re Barrinffton (1804)» 2 Scho. & Lef. 112; Franklin v. Twogood 
(1866). 18 la. 516; French v. Turner (1860), 15 Ind. 59. 

' Richardson v. Richardson (1867), 3 L. R. Eq. 686; Cf. Burrows v. 
K*>aijs (1877), 87 Mich. 431. 

^Sheldon v, i'arker (1874), 8 Hun (N. Y.). 498. 
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[art. 104. 



AKRfflrnment 
or sale. * 



Bills to order 
transfiirred 
Mrithoutin* 
dorsemeut. 



sale or assignment according to the general law, e.g,^ C.> the 
holder of a bill payable to bearer, assigns by deed certain prop- 
erty, including the bill, to D. C. no longer has any property 
in the bill, but he holds it, and if he transfer it by delivery to 
E., who takes it for value and without notice, E.'s title over- 
rides D.'s.^ A non-negotiable note is now generally assignable 
at law, as it has always been in equity.* 

Art. 104. If the holder of a bill payable to order 
transfers it for value without indorsing it the trans- 
action operates as an equitable assignment of the bill.* 

The transferee also acquires the right to compel in- 
dorsement/ 

Illitstbations. 

1. C, the holder of a bill payable to order, transfers it to D. 
for value without indorsing it. D. caunot sue the acceptor in 
his own name, or negotiate the bill by indorsing it to E.* 

2. A. draws a bill on B. payable to his own order. B. ac- 
cepts. A. discounts the bill with C, but by mistake or fraud 
omits to indorse it. C. indorses the bill in blank in A.'s name, 
and sues B. 'C. cannot recover; he had no right to indorse the 
bill.« 

3. C, the holder of a bill payable to order, transfers it to 
D. without indorsing it. If C. becomes bankrupt, the Court 
will compol his trustee in bankruptcy to indorse the bill.'' If 
C. dies, the Court will compel his executor or administrator to 
indorse.' 

' Cf. SheJdtm v. Parker (1874), 8 Hun (N. T.). 498; Julton v. Atkins 
(1856), 18 0. B. 249. 

^Maxtcell v. Goodrum (1850), 10 B. Mon. (Ky.) 286; Parkinson v. 
Finch (1873), 45 Ind. 122; Preseott v. Hull (im), 17 Johns. (N. Y.) 

284. 

^'if^histler v. Forster (1863). 14 C.B. N. S. at 258; Ex parte Pike 
(1879). 40 L. T. N. S. 529; Mattesan v. Morris (1879), 40 Mich, at 55; 
Hadden ▼. Rodkejf (1877), 17 Kans. 429; Freund v. Bank (1879), 76 N. 
Y. 352 (check). 

* Harrop v. Fisher (1861), 10 C. B. N. S. at 203, Byles, J. 

Md.; Cunliffey. Whitehead (1837), 3 Bing. N. C. at 830; Robinson v. 
Wilkinsnn (1873), 38 Mich. 299; Cf. Hull v. Coworer (1871), 85 Ind. 372. 

•Id.; Hughes v. Nelson (18781, 29 N. J. Eq. at 649. 

^ Ex parte Mowbray (1820), 1 Jac. & W. 428. Indorsement shoald 
negative personal liability: Cf. Art. 76. Indorsement by bankrupt is, it 
seems, equally good. Ex parte Rhodes (1837). 3 Mont. & Ayr. 217. 

«Cf. Wafkins v. Maule (1820), 2 Jac. & W. 237; Hersey v. Elliot 
(1878). 67 Me. 526. 
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4. C, the holder of a bill for $1,000 payable to his order, Bills to order 

_ ...IT-., • i. 11/. lo/^/% i-1 1 trnnsferreil 

deposits It with D. as security lor a debt for $oOO. C. becomes without in- 
bankrupt. The Court will order Cs trustee to Indorse the bill 
to D. upon terms.^ 

Explanation. — When indorsement is subsequently 
obtained, the transfer takes effect as a negotiation 
(Art. 106) from the time when the indorsement is 
given, unless it was omitted at the time of transfer, 
through fraud, accident or mistake. It then takes 
effect as a negotiation (probably) from the time of the 
transfer.' 

Illustrations. 

1. A. draws a bill on B. payable to C. or order. A. is in- 
duced to do so by C.'s fraud. 0. transfers the bill to D. for 
value, but does not indorse it. D. subsequently receives notice 
of the fraud practiced on A. After this. he obtains C.'s in- 
dorsement. D. cannot recover from A. — he has no better title 
than G. Aliter if he had obtained C.'s indorsement before he 
had notice of the fraud.* 

2. B. inakes a note payable to C. or order. C. transfers it 
to D. for value without indorsing it. After the note is overdue 
D. obtains C.'s indorsement. D. holds the note subject to all 
existing' equities between B. and C.^ 

Art. 105. If the holder (Art. 3) of a bill make Donauo mortu 
delivery of it by way of gift in contemplation of death 
and die, this is a valid donatio mortis cavsa* 

Illustrations. 
1« C, the holder of a note payable to bearer, hands it to 

» Rx parte Price (1844\ 8 Mon. D. D. 586; biit Cf. Ex parte Brotcn 
(1824), 1 Gl. & J. 407, where a different order was made. 

»Cf. Southard v. Porter (1861), 4:3 N. H. at 380; Hughes v. Nelson 
(1878). 29 N. J. Eq., at 549; Danieh § 745. 

« Whistler v. Forster (1863), 14 C. B. N. S. 248; Lancaster Bank v. 
Tavlor (1869), 100 Mass. 18. 

•Cterifc V. Whitaker (1871), 50 N. H. 474. Not subject to eonities 
ariflinfir since the transfer, Beards, Dedolph (1871), 29 Wis. 187; Whita- 
ker y. Kuhn (1879), 52 la. 815. 
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[▲BT. 106. 



DonaHo mortii D. in Contemplation of death. C. dies. The property in the 
note passes to D.^ 

2. C, the holder of a bill payable to his order, ^iyes it to 
D. in contemplation of death and dies«» The title to the note 
passes to D.' 

. 3. B. makes a note payable to C, and hands it to him as a 
gift in contemplation of death. B. dies. C. is npt entitled to 
receive the amount out of B.^s estate.* 

Note. — It is clear that the gift of a bill or note does not 
create a debt as against the donor, cf. Art. 91; but is this the 
principle of a donatio mortis caunaf The law as to the gift 
of bills and notes made by the donor requires re-consideration.* 
The recent cases have arisen on checks where the peculiar rer 
iHtions of banker and customer complicate the matter; see 
Art. 2Q2. 



Nei*ntlAtion 
deiiuud. 



Transfer by Negotiation^ 

Art. 106. *' Negotiation" means the transfer of a 
bill in the form and manner prescribed by the law 
merchant with the incidents and privileges annexed 
thereby, i. e. — 

(1.) The transferee can sue all parties to the in- 
strument in his own name. 

(2.) The consideration for the transfer is prima 
facie presumed. 

(3.) The transferor can under certain conditions 
give a good title, although he has none himself. 

(4.) The transferee can further negotiate the bill 
with the like privileges and. incidents. 



> Milltfr V. Miller (1785). 3 P. Wms. 356. 




6 B. & C. at 503; Parish v. Stone (1833), U Pick. (Mass.) 198; Cf. fr«»- 
ton y. Eight (1840), 17 Me. 287 (estate not liable on donor's indorse- 
ment); Smith V. Smith (1879). 30 N. J. Eq. 564. 
* U. WilliamB on Executors, 7 ed. pp. 77tJ-780. 
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Note. — See rights of the holder, Arts. 136 to 144. Cf. In- Negotiation 
dian Code, Art. 14: A bill is negotiated when the holder ***^"®^ 
transfers it to another person " so as to constitute that person 
the holder thereof." See the negotiation of bills and notes 
distinguished from the sale of goods by Holroyd, J.,' the assign- 
ment of a ohose in action by Willes, J.,^ the transfer of shares 
in a company by Byles, J.,* and the transfer of an assignable 
Scotch bond by Blackburn, J.^ 

* « 

Art. 107. Subject to Art. 124 a bill is negotiable what mus are 
which in legal effect is payable either to order or to 
bearer.* 

Note. — If a bill is expressed to be '* negotiable and payable 
at the X. Bank,^' its negotiability is not thereby limited; it 
may be negotiated anywhere." By the law of Indiana, a note 
is not negotiable unless made payable at a bank in that State; 
and the name of the bank must be correctly stated. In an 
action in the courts of Missouri on a note executed in Indiana, 
but where it appears that there was no such bank as that named 
in the note as the place of paynient, the assignor of the note 
is not liable as indorser/ 

Explanation 1. — In order that a bill may be ne- 
gotiable it must originally contain express words 
making it negotiable (Art. 8) ; but when a bill is in 
its origin negotiable, the absence in an indorsement 
of words implying power to transfer does not limit 
the negotiable effect of such indorsement. 

Illustrations. 

1. B. makes a note in the form " pay C," omitting to add 
the words *' or order.*' If C. indorse it to D., his indorsement 
will not operate as a negotiation. The note is not negotiable.* 

• Wookey y. Pole (1820), 4 B. & Aid. at 10 (comparing them to money). 

• Wlii8tler Y, Forster (1863), 14 C. B. N. S. at 268. 

» Swan V. l^orth British Co. (1863). 2 H. & a at 184. 185. 

• Crouch Y, Credit Fonder (1873). 8 L. R. Q. B. at 381. 
•Id. at 382. 

• MeArthur v. McLeod (1859). 6 Jones L. (N. C.) 475. But Cf. Parher 
▼. mddleton (1858), 29 Pa. St. 529. 

» Stix V. Matthews (1881), 75 Mo. 96. 

• Plimley v. Westley (1835). 2 Bing. N. C. 249; Whyte ▼. Heylman 
(1859), 34 Pa. St 142. But Cf. Art. 248, Ezcep. 2. AiUer, as to an in- 
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What bills are 2. A bill is dr^wn payable to C. or order. C. indorses it to 
negotiable. t^ i 

D. thus, *' Pay the contents to D," omitting to add the words 

^ or order.'* The bill is negotiable, and D. oaa negotiate it bj 

indorsing it to E.^ 

Explanation 2. — A bill is payable to bearer which 
is {a) expressed to be so payable, or {b) indorsed ia 
blank.' 

Illustration. 

C. is the holder of two bills, one drawn payable to O. or 
bearer, the other indorsed to him in blank. He transfers them 
to D. by merely handing them to him. This is a negotiation 
of the bills to D. 

Note. — No particular form of words is necessary to render 
a bill negotiable, if such was the intention of the parties. 
Hence, though it is not made to "order" or ** bearer*' or "as- 
signs," but merely contains the clause^ " This bill is to be nego- 
tiable," it seems it would be within the rule.* 



Modes of Negotiation. 

Modes of ne- Aft. 108. There are two modes of negotintion: 
namely — (a) negotiation by delivery, and {b) nego- 
tiation by indorsement The form of the instrument 
determines which mode is applicable.* 
Neirotiaf ton of Ai't. 109, A bill, which in leffal effect is payable 
to otartsr. to bcarcr, IS negotiated by delivery alone. 

NoTB. — As to what constitutes a delivery. Of. Arts. 53-55. 

dorwiiient, E(lie v. East India Co. (1761). 2 Burr. 1216; Cf. Goodwin v. 
Robarts (1876), L. R. 10 Ex. at 857, Ex. Ch. As to C.'a liability, Art 
217. n. 

» Edie V. Eaat India Co., supra; Leaviit v. Putnam (1850), 8 N. T. 
494; Cf. Goodwin v. Robarts^ supra, 

«Cf. Arts. 8 and 116. 

^Parker ▼. MiddJeton (1858), 29 Pa. St. at 580. But see Carruth v. 
Walker (1858), 8 Wis. 251; Hosford v. Stone (1877), 6 Neb. 378. 

«Gf. Gibson V. Minet (1791), 1 H. Bi. at 606, H. L.; Richards v. Daily 
(1872), 34 la. at 429. 

•Id.; Art 107. 
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Explanation. — A bill made or become payable to NcRotintinn of 

•^ , , bill paytible 

bearer may be subsequently indorsed. Such indorse- ^ b®*"^- 
ment merely adds the indoi'ser's guarantee, and may 
at any time be struck out without aflFecting the nego- 
tiability of the instrument,* 

Art, 110. A bill, which in lesratl effect is payable Ncgonation of 

' ^ - * •' bin payable 

to order, is negotiated by indorsement. ^ **^'^®'- 

Art, 111. "Indorsement'' means a writing on a indorsement 

o defined. 

bill signed by the holder, ordering the amount to be 
paid to a person therein designated, or to his order or 
to bearer, 

EQ:planation. — An indorsement must be completed 
by delivery; and, unless the contrary be expressed, 
the term " indorsement " means an indorsement com- 
pleted by delivery.' 

The holder who indorses a bill is called an " In- 
dorser." Any person who makes title to a bill through 
an indorsement is called an " Indorsee.'' * 

m 

NoTB. — This deGnition includes only indorsements proper, 
and not what may be called auasi-indorsements. If a person 
who is not the holder of a bill backs it with his signature, the 
liability incurred is not strictly that of an indorser, thoug^i 
such act is commonly termed an indorsement; but it in no way 
affects the transfer of the bill. His liability is considered, />o«^. 
Art. 217, n. In France this quasi- in dorse ment is termed "Aval " 
as opposed to " Endossement," and indorsement proper.' The 
term "indorsement'* used without qualification, includes in- 
differently an indorsement in blank and a special indorsement.* 

Art, 112. Every indorsement consists prima facie indoffemont 
of two distinct contracts — (a) the present transfer and and aliSk'tu 

' -* tory cuuliacL 

» Fairelough v. Paina (1850). 9 Exch. 690, at 695; Of. Keene v. Beard 
(1860). 8 C. B. N. S. at 882; Brush v. Reeves (1803). 8 Johns (N. Y.) 
439. 

« Cf. Gihson y. Minet, (1791), 1 H. BI. 606, H. L. ; Cfouch v. CredU 
Fonder (1873), 8 L. R. Q. B. at 382, and Art. 107. 

^Lloyd V. Howard (1850). 15 Q. B. 995; Cf. Arts. 53-55. 

^Barber v. Richards (1851), 6 Exch. at 65. 

•Cf. French Code, Art*:. 141-142; ^oiK/Mi^r, §§ 821-S86. 

^Harmm- ▼. Steele (1849), 4 Exch. at 15. 
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[art. 113. 



Fonn of 
ludoraeuiOQt. 



indorsoment negotiation of the bill I (b) the assumption of a future 

b ith a tnuiKfer ^ , ' \ / r 

toly wnSS" contingent liability on the part of the indorser.* 

Explanation. — The liability of the indorser may be 
limited, negatived, or enlarged without affecting the 
negotiation of the bill or note 

Illustration. 

C. indorses a bill to D. by way of gift. The property in the 
bill passes to D., but C. is not liable as indorser. Art. 91. 

Note. — For further illustrations see Arts. 64, 66, 68, 79, and 
Cf. Art. 61. See, also. Arts. 120, 121, 123. It is important to 
distincTuish the two factors in an indorsement, t. a^, the transfer 
and the indorser's contract, for they are often jiroverned by dif- 
ferent considerations. The first resembles a contract of sale, 
the second a contract of guarantee. The 6rst is an executed, 
the second an executory contract. By the first a juz in r^m 
is transferred, by the second a jus in personam is created. 

Art. 113. The mere signature (Art. 49) of the 
holder constitutes an indorsement, but any form of 
words may be added from which the intention to in- 
dorse can be gathered.' 

Illustrations. 

1. C, the bolder of a bill, signs it, and writes thereon, " I 
hereby assign this draft and all benefit of the money secured 
thereby to D." This is an indorsement by C.' 

2. C, the holder of a note, signs it and writes thereon, " I 
hereby assign all my right and title to the within note to D." 
This is an indorsement, and C. is liable as indorser.* 

3. C, the holder of a note, signs it and writes thereon, " I 
bequeath — ^Pay the within to D., or his order, at my death," 

»Cf. Denton v. Peferff (1870), 5 L. R. Q. B. 475; Sigourney v. Clarke 
(1846). 17 Conn. 519; Castrique v. Buttipieg (1855), 10 Moore, P. 0. at 
108: Sinker y, Fletcher (IHIS), 61 Ind. 276. 

^PinknevY. Hall (1690). 1 Ld. Ravm. 175; ParfritJqe v. Dnns 
(1848), 20 Vt. 499; Merchants' Bank v. Spicer (1831), 6 Wend. (N. Y.) 
443: Cutting v. Conklin (1862). 28 111. 506. 

^Richards v. Franklin (1840), 9 C. & P. at 225; Cf. Adams y. Blethen 
(1877), 66 Me. 19. 

* Sears v. Lantz (1878). 47 la. 658. Bnf. see Aniha v. Yeantans (1878), 
89 Mich. 171, holding such indorsee subject to equities. 



ART. 114.] TRANSFER. 125 

and irives it to D. This is not an indorsement, but an attempted Form of 

.^ , Indoraement, 

testamentary gift. 

4. C, the holder of a note, signs it and writes thereon, " I 

hereby guarantee the payment of this note," and delivers itio 

D. This is not an indorsement, but a guaranty.' 

Note. — French Code, Art. 137, requires an indorsement to 
be dated, to state the consideration, and the name of the in- 
dorsee, and to be to order. By Art. 138, if any of these 
requisites be wanting, it can only avail as a '^ procuration." 

Art. 114. The in(loi*sement must be written onMngtbeon 
the bill it^lf.' 

Illustrations. 

1. An express promise in writing to indorse a bill is not an 
indorsement.* 

2. The assignment of a note by a separate writing is not an 
indorsement.' 

Explanation 1. — An indorsement on the face of a 
bill is valid.* 

Explanation 2. — When there is no room on a bill 
for further indorsements, a slip of paper called an 
"Allonge " may be attached thereto. It becomes part 
of the bill, and indorsements may be written thereon.' 

NoTK. — Some of the foreign codes contain minut^ provisions 
to prevent frauds, e. ^•, that the first indorsement on the allonge 

^mtchell V. Smith (1864), 4 DeG. J. * S. 422. 

• Tuttle V. Birtholomew (1847), 12 Mot. (Masn.)- 452; Trust Co, v. 
Bank (1879), lUl U. S. 68. Contra, Partridge v. Davis. (1848), 20 Vr. 
499; Childa v. Davidson (1865), 38 111. 437; Robinson v. Lair (1870), 31 
la. 9. Cf. Kautzman v. Weirhk (1875). 26 0. St. 330 (in efftct a 
Faruttative Iiidorsemeiit, Art. 121). 

»Cf. Gibson v. Minet (1791), 1 H. Bl. at 606: French v. Turner (1860), 
15 Ind. 59. But spe Bangs v. Flint (1870), 25 Wi«». 544. 

* Cf. Hnrrop v. Ft «Aer (1861), 10 C. B. N. S. at 204: HaskelU, Mitch^ 
ell (1866), 53 Me. 468. ButCf. Pitinesv. Ely (1846), 4 McL. (C. Ct.) 173. 

*Re Barring ton (1804), 2 Scho. & Lef. 112; IVillis v. Cresey (1840). 
17 Me. 9: Cf. Ex parte Harrison (1789), 2 Brown C. C. 614. Contra, 
Bnnae V. Flint (1870). 25 Wi«. 544. 

^Yom^gv. Glover (ISbl), 8 Jur. N. S. Q. B. 637; Ex parte Yates 
(1858), 2 DeG. & J. 191; Herring v. Woodhull (1862), 29 111. 92. 

MJf. Monmohunee Y. Secretary (ISIA), 13 Bengal L. R. 359; Folgpr 
V. Chase (1836), 18 Pick. (Mass.), 63; German Exchange Law. Art'li. 
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BILLS OF EXCHANGE. 



[abts. 115-16. 



Must be on 
the bill. 



Pftrttal fn- 
doiseujeut. 



Indorsement 
iu biauk. 



must begin on the bill and end on the allonge; otherwise an 
allonfl^e might be taken from one bill and stuck on to another; 
Cf. Nouguier^ § 668. 

Exception. — Indorsement on a " copy *' in the case 
of a foreign Bill of Exchange. 

NoTR. — As to " copies," see Nouguier^ §§ 208-!ill, and Ger- 
man Exchange Law, Arts. 70-72. A " copy '* of a bill must be 
» distinguished from the parts of a set; Cf. Art. 25, anJte. 

Art. 115. A Partial indorsement, so as to split the 
right of action on a bill, is invalid as a negotiation.* 

Illustrations. 

1. C, the holder of a bill for $100, indorses it," Pay $50 
to D. or order, and $50 to E. or order." This is invalid. 
Neither D. nor E. can sue or further indorse.' 

2. C, the holder of a bill for $100, indorses it, " Pay D. or 
order $30." This is invalid, unless C. also ackuowledge the 
receipt of $70.« 

Art. 116. An Indorsement in Blank or General 
indorsement consists merely of the signature of the 
indorser without the expression of any further inten- 
tion.* 

Illustration. 

Bill payable to the order of John Smith. He signs on the 
back "John Smith." This act is interpreted by the law 
merchant as an indorsement in blank by John Smith, and op- 
erates as if he had written: 1. I hereby assign this bill to 
bearer. 2. I hereby undertake that if this bill be dishonored, 
I, on receiving due notice thereof, will indemnify the bearer. 

'Cf. milhut V. Nevill (1869), 4 L. R. C. P. at 858: Co«op«r v. EnrX 
(1868), 26 la. 169; Grotes v. Ruhy (1865), 24 Ind. 418; see Nouguif^ 
§665. 

2Cf. Heilhm V. NeviU (1869), 4 I*. R. C. P. at 358. But Cf. Flint 
V. Flint (1863). 6 Allen (Mmr.), 34. 

« Hawkins v. Cardi/ (1699), 1 Ld. Raym. 860; Frank v. Kaigler 
(1871), 86 Ter. 305. 

* Cf. German Exchangre Law, Art. 12, and indorRement. in blank distin- 
guished from special indorsement; per Wilde, C. J., Marmer v. Steeti 
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Note. — Under French Code, Arts, 137-13S, an indorsement indorsement 
in blank merely operates as a '*procuration,'' and not as a ne- ^ *>^*"*' 
gotiation of the bill.^ The indorsee is considered as the agent 
or ^ mandataire '' of the indorser, and their relations are regu- 
lated accordingly. If, however, the indorsee has given value, 
he may convert the blank into a special indorsement. — Ifou' 
gui&r, §8 747-7G0. 

JEzplanation. — A bill indorsed in blank is payable 
to bearer and may be negotiated by delivery alone." ^ 
Art* 117. A Special or Full indorsement desig-specinnn- 

, doneuieuL 

nates the person to whom or to whose order the bill is 
thereby made payable. 

Illustrations. 

1. « Pay D. or order." 

2. "Pay to D. & Co.," which in legal effect is "pay D. & 
Ck)«» or order." • 

3. " Pay to the order of the D. Company," which in legal 
effect is " pay the D. company or order." * 

E7y>lanation. — A bill specially indorsed is payable 
to the indorsee therein designated, and can only be 
negotiated by his indorsement.* 

Art. 118. The holder of a bill indorsed in blank conrersion ot 
may convert such blank indorsement into a special 5pec««i in" 
indorsement by writing over the indorser's signature 
a direction, ordering the amount of the bill to be paid 
to himself, or some other person.* 

(1849), 4 Exch. at 16; per Parke. B., RobaHs v. Tucker (1851). 16Q. B. 
at 579; and per Erie, C. J., Law v. Partiell (1859), 7 C. B. N. S. at zHo. 

»Cf. Bradlaugh v. De Rin (1870), 5 L. R. C. P. 473, Ex. Ch.; Nou^ 
guier, § 766. 

^Peacock v. Rhodes (1781), 2 Doug], at 636, per Li)rd Mansfield; Stcan 
y. N. B. Ausfralattian Co. (1863). 2 H. & C. at 184; Curtie v. Sprague 
(1876), 51 Gal. 239; Morris v. Preston (1879), 93 III. 215. 

• Art. 107. 

*Soare8 V, Olyn (1845), 8 Q. B. at 34, Ex. Oh.; Art 8 Expl. 2. 

* Hnriop V. Fisher (1861), 30 L. L. a P. 283; Burnap v. Cook (1863), 
32 III. 16§. 

•Clerk ▼. Pigot (1699). 12 Mod. 193; Cole v. Gushing (1829), 8 Pick. 

[M^ifw.). 48; Hanu ▼. Miller (1859), 21 III. 636; Encin v. Lvnn (1806). 

St. at 545; German Exchange Law, Art. 13; Nouguier, §§ 747-743. 
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convenrtonof Explanation. — ^The holder who converts a blank 

blank into , "* • i • i 

SwBemlnt ^"*^ ^ special indorsement does not thereby incur the 
liabilities of an indorser.* 

Illustration'. 

D. is the holder of a bill indorsed in blank by C. D. writes 
over C.*s signature " Pay to E. or order," and hands the bill to 
•E. This operates as a special indorsement from C. to E. 

Bi«Tiit indo^ Art. 119. The negotiability of a bill which is orig- 
byiUciai.' inally payable to bearer, or which has been indorsed 
in blank, is not restrained by a subsequent special in- 
dorsement. It is still payable to bearer.* 

Explanation. — The special indorser is only liable on 
his indorsement to such parties as make title through iU 

Illustration. 

C, the payee of a bill, indorses it in blank and transfers it 
to D. D. specially indorses it to E., or order. E., without in- 
dorsing it, transfers it to F. Then F. is entitled, as bearer, to 
receive payment and to sue the drawer, acceptor, and C, but 
he cannot sue D. or EL* 

Note. — Striking out Indorsements. The holder may at any 
time {e. ^., at the trial after the plaintiff has finished his case)^ 
strike out any indorsement which is not necessary to his title. 
The indorser whose indorsement is intentionally struck out, 
and all indorsers subsequent to him, are discharged from their 
liabilities; aliter if the indorsement be struck out by mistake.* 

Bnt holder is not obliged to fill the blank before recovery, Poorman v. 
Mills (1868). 35 Cal. 118; Cf. Palmer v. Bank (1875), 78 111. at 381; 
Greetiough v. Smead (1854), 3 0. St. 415. 

' Vincent v. Horlock (1808), 1 Qimp. 441, and Art. 72. 

« Walker v. Macdonald (1848), 2 Exch. 527; Rider v. Taintor ri862), 
4 Allen (Mciss.). 356; Johnson v. Mitchell (1878), 50 Tex. 212. But see 
Ditdman v. Earl (1878), 49 la. 37, where point Beems to have been over- 
looked. Otherwise now in England, British Code, § 8 (3). 

•Id. andi>7ary, §207. 

* Smith V. Clarke (1794), Peake. 225. 

* Mayer v. Jadis (1833), 1 M. & Rob. 247; CI. Porter v. Cushman 
(1858). 19 111. at 574; Bank v. Senior (1876), 11 R. I. 876. 

« mikimon v. Johnson (1824), 3 B. & C. 428; Brett v. Marston (1858). 
45 Me. 401 ; Art. 240. Or if not stnick out at all, thoufrh prior blank 
indorsement filled up and action brought thereon, Co/« v. Gushing (1829), 
8 Pick. (Mass.) 48. 
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The holder may, in some cases, make title through a person Blank inrtoTso- 
whose indorsement is struck out.* Indorsements for collection by J^^ciiU.^^** 
may be struck out by the owner of the bill,' and if the indorser 
of a bill takes it up or pays it when dishonored, he may strike 
out his own and all sutisequent indorsements, whether blank 
or special.* Of. Art. 23^. 

Art. 120. A Qualified indorsement in express Qualified 

* ludoniement 

terms limits or negatives the ordinary liability of the 
indorser. It relates only to the indorser's liability, 
and does not otherwise affect the negotiation of a bill 
so indorsed.* 

Illustrations. 

1. C, the holder of a bill, indorses it to D. thus: " Pay D. 
or order without recourse to me," or " Pay D. or order sans re- 
cours," ' or " Pay D. or order at his own risk." • C. thereby 
passes his interest to D., but incurs no liability as an indorser. 

2. E., the holder of a bill indorses on the back in three 
successive lines, as. follows: "Green & Nichols, .... without 
recourse .... Asa Perley," sues 6. & N. as indorsers. If de- 
fendants show that " without recourse" was written by them 
at the time of transfer, E. cannot recover, though ignorant of 
the fact when he took the biil.^ 

Note. — It is held in America that an indorser " without re- 
course" is responsible to the same extent that a transferor by 
delivery is responsible, 6. ^., where the bill is a forirery.' See 
Art. 226. 

' Fairelottgh v. Paria (1854), 9 Exch. at 695; but Cf. Bartlett v. Ben- 
son (1845), 14 M. & W. 78.3. 

^Dugan v. U. S. (1818), 3 Wheat. (U. S.) 173; Bank of Uiica v. Smith 
(18^0). 18 Johns. (N. Y.) 229: Reading v. beardf^ley (1879). 41 Mich. 1>3. 

» Calleyfv v. Lawrence (1814), 3 M. & S. 95; Dolfus v. Frosch (1845), 
1 Den. (N. Y.) 367; Bond v. !<torr8 (1840). 13 Conn. 412. 

*Cf. Castrique v. Buttigieg (1855). 10 Moore P. C. 110-112. and 117; 
Stevenson v. 0' Seal (1874), 71 111. 314; German Exchange Law, Art. 14; 
Ngugnier, §§ 268-270. Qualification must be clear, Fassin v. Hubbard 
(1874), 65 N. Y. 465. 

» (Joupy V. Harden (1816). 7 Taunt. 163. 

• Rice V. Stearns (1807), 3 Mass. 224. 

' Fitehburg Bank v. Greenwood (1861), 2 Allen (Mass.). 434. But Cf. 
Lawrence v. Dohyns (1860), 30 Mo. 196. 

^Dumont v, WilHamson (1867), 18 0. St. 515; Hannum v. Richard- 
son (1875), 48 Vt. 508; IFatson v. Chesire (1865), 18 la. 202. 
9 
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[arts. 121-23 



FacnltAtire 
iDdoraemeuU 



Indorsement 
in ue^d. 



CoTiditfonAl 
indorsement 



Art. 121. A Facultative indorsement in expresa 
<erm8 waives the duties or enlarges the rights of tlit 
holder. It relates only to the indorser's liability, and 
does not otherwise affect the negotiation of a bill so 
indorsed. 

Illustration. 

C, the holder of a bill, indorses it to D., adding the words 
*' Notice of dishonor waived.** No subsequent party is obliged 
to give notice of dishonor to C* 

Note. — Notice of dishonor mav be waived verbally; a for- 
tiori^ then it may be waived in express terms. If notice of 
dishonor or other duty of the holder is expressly waived in the 
body of the bill, it then forms a part of the contract, and is 
binding on every indorser as well as the drawer;' and in France 
a similar construction has been put on the phrase ^^ Relour sans 
frais " or " Re tour sans protet." • 

Art. 122. The indorser of a bill of exchange may 
insert in his indorsement a reference in case of need. 
(Cf. Art. 7.)* 

Art 123. A Conditional indorsement transfers 
the bill to the indorsee, subject to the fulfihnent of a 
condition therein specified. On the failure of the 
condition the title to the bill reverts to the indorser.* 

Illustrations. 

C, the holder of a bill, indorses it, " Pay D. or order upon my 
name appearing in the Oazette^ as ensign in any regiment, be- 
tween the 1st and 64th, if within two months from this date." 
The bill is subsequently accepted. D. indorses it to E., who 

»Cf. Phipson V. Kelntr (1818). 4 Camp. 285; Emery v. Hohson (1873), 
62 Me. 678; Art*. 168, cl. 4. 200, cl. 7. 

« Lmary v. Steele (1866), 27 Ind. 168; Roolcer v. Moores (1878). 61 Tnd, 
286; BnjavtY. Lord (1872). 19 Minn. ^96; Farmers' Bank of Ky. v. 
-feVt/»^(lF80). 78 Ky. 264; Aliier, if waived only in the indorsement. 
Central Bavk v. Dart/? (1837), 19 Pick. (MasB.) 373. Contra, Parahleu 
V. Heath(\^l^). 69 Me. 90; S. C, 31 Am. R. 246. 

' Nouguier, § 259. German Eschanfire liaw, Art. 42, is ambii^ous. 

* Cf. Leonard v. Wihon ri834). 2 Or. & M. 589; and Art, 184. i 

• Story, § 217; Thomson , p. 185. 
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indorses it to F. At maturity F. presents the bill to the acceptor conditloTiai 
who pays it, although the condition has not been fulfilled. The 
payment is invalid, and C. can sue the acceptor on the bill and 
recover.' 

• NoTB. — The validity of a conditional indorsement is perhaps 
doubtful. Hobertson v. ICensington (1811),' seems to be the 
only decision on the point either in England or America. The 
judgment is not given in the report, so the ratio decidendi is 
not clear. Byles, Chitty, and Story merely say that a condi- 
tional indorsement is effectual, if the bill be subsequently 
accepted. In Scares v. Glyn (1845),' the Exchequer Chamber 
seem to doubt whether a conditional indorsement could be 
allowed by the law merchant. No foreign code recognizes a 
conditional indorsement. I^othier (So, dS) says that the in- 
dorser in bis indorsement must conform to the same conditions 
as the drawer in his draft. It is continually laid down in the 
cases that the in dorser is a new drawer, though not the drawer 
of a new bill. Apply this as a test. The drawer, who is in 
direct relation with the drawee, may not draw a bill condition- 
ally (Art. 10). Why should the indorser, who is a stranger to 
the drawee, be allowed to impose a condition which the drawer 
may not? Again, the payee of a bill must be certain (Art. 9); 
docs not this apply to the indorsee? But under a conditional 
indorsement the title of the indorsee is defensible. It is uncer- 
tain whether the indorser or the indorsee is the person entitled 
to receive payment. It would be convenient to give effect to 
a conditional indorsement, as if it were merelv restrictive. In 
that case the indorsee would be entitled to collect the bill irre- 
snective of the fulfilment of the condition. If the condition 
were fulfilled he would hold the proceeds on his own account; 
if it wore not he would hold them in trust for the indorser. 
Though the conditional transfer of a bill gives rise to difficulty, 
there seems to bo no reason why the indorser's liability should 
not be conditional (Cf. Art. 112). Cf. Indian Code, Art. 52, 
which provides that " the indorser of a negotiable instrument 
may, by express words in the indorsement, exclude his own 
liability thereon, or make such liability or the right of the 
indorsee to receive the amount due tliereon, depend upon the 
happening of a specified event, although such event may never 
happen." As to the conditional delivery of a bill absolute in 
form, see ante^ Art. 55. 

> Robertson v. Kensington (1811). 4 Taunt. 30. 

*8 Q. B. at 80; Cf. too, Mitchell v. StMth (1864), 4 DeG., J. & 8.422." 
But see Tappan v. Ely (1836), 15 Wend. (N. Y.) 6^'L 
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Restrictive In- Art, 124. A Restrictive indorsement constitutes the 

dursement. 

indorsee the holder of the bill, but expresses that he 
is not the beneficial owner of it. 

Illustrations. 

1. " Pay D. or order for the use of X." * 

2. " Pray pay the money to my use." * 

3. " Pay the contents to my servant for my use." • 

1. " The within must be credited to D., value in account." * 
6. " Pay the contents to my use," or " Pay the contents to 
the use of X," or " Carry this bill to the credit Oi X." * 

6. " Pay D. or order for our use, value received in account." • 

7. " Pay D. or order for the account of X." ' 

8. " Pay D. or order for my use." • 

9. " Pay to the order o^ D. & Co., under provision for my 
note in favor of X." • 

10. " Pay D. & Co. or order for collection." »•> 

Note. — A "restrictive indorsement" may perhaps be de- 
fined as "an indorsement which expresses thai it is a mere 
authority to deal with the bill as directed, and not a transl'er 
of the ownership thereof." Cf. British Code^ § 35. 

Explanation 1. — A statement in an indorsement 
that the value for it has been furnished by some per- 
son other than the indorsee does not make it restrict- 
ive." 

> Evans v. Cramlwgfnn (1687), 1 Show. 4; 2 Show. 509 Ex. Ch.; 
Book V. Pratt (1879), 7*8 N. Y. 371. 
« Cf. Snee v. Prescoft (1743), 1 Atk. at 249. 

• Edie y. East India Co. 11761), 2 Burr, at 1227, Wilmot, J. 

• AticherY. Bank (1781). 2 Doapl. 6H7. 

»Cf. RiceY. Stearns (1807), 3 Mass, at 226; Lee v. Bank (lS(iO), 1 
Bond (C. Ct.), 387 at 390. 

• Wilson V. Holmes (1809). 5 Mass. 543. 

T Treutfel v. Barandon (1817). Taunt 100; Blaine v. Bourne (1875), 
11 R. I. 119. 

« Sigourney v. Lloyd (1828), 8 B. & C. 622; affirmed, 5 Bing. 525 Ei. 
Ch. 

• Wedlake v. BurUy (18.30). Lloyd k Wplsby, 330. 

^ Sweeney y. Easter (1863). 1 Wall. (U. S> 166; Merchants' Nat. 
Bank v. Hanson (1884), 3:^ Min. 40; S. C. 53 Am. R. 5; Mechanics' 
Bank v. Valley P, Co. (1877), 4 Mo. Ap. 200; Clajlin v. Wilson (1879). 
51 la. 15; German Exchange Law, Art. 17. 

" Potts V. Heed (1806). 6 Esp. 57; Munow v. Stuart (185:3), 8 Moore 
P. C. 267; Cf. Art. 10, Expi. 2. 
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Illustration. Restrictive in- 

dur&<;meiit. 

Bill is indorsed "Pay D., or order, value in account with X.** 
This is not restrictive. It is in efFeut a simple indorsement to 
D. or order.* 

Explanation 2. — The mere omission to add words 
of negotiability to a special indorsement does not make 
it restrictive. Art. 107. 

Note. — An indorsement in the form "Pay D. only" is prob- 
ably restrictive, as being in terms a mere authority to D. to 
collect. If it appeared that 1). was a holder fur value, it is 
doubtful how far the restriction would be operative.^ Und^r 
German Exchange Law, Art. 15, if 0. indorse a bill " pay 1). 
only," the result is this: D. can still indorse the bill away, but 
C. is not liable on his indorsement. It is in effect an indorse- 
ment " without recourse," aud not a restrictive indorsement. 

Explanation 3. — A restrictive indorsement gives the 
indorsee no power to transfer his rights as indorsee 
unless it expressly authorize him so to do.* 

Illustration. 

Bill indorsed, " Pay to D. for my account." D. cannot, by 
indorsing it to E., authorize E. to collect it. Aliter if the in- 
dorsement ran, "pay D. or order for my account." 

Explanation 4. — A restrictive indorsement gives 
the indorsee the right to collect the bill and to sue any 
party thereto that his indorser could have sued.* 

Note. — It has never been attempted to make the payor 
responsible for the due application of the proceeds by the in- 

> Buckley v. -Jackson (1868), 8 L. R. Kx. 135. 

* Of. Edie V. East India Co. (1761). 2 Burr. 1225-1 227» per Dennison, 
.T , and Wilmot, J.; Rice v. Stearns (1807), 3 Mass. at 225, Power v. 
Finnic (1797), 4 Call (Va.), 411. 

^Lioyd V. Sigoumeu (1829), 5 B'mg. at 532. Ex. Oh.; Lee v. Bank 
(1860), 1 Bias. (C. Ct.) 325; Lawrence v. Fussell (1875), 77 Pa. St. 460; 
Cf. Pothier, No. 89; German Exchange Law, Art. 17. 

*Evfin8 V. Cramlington (1687), 2 Show. 509, Ex. Ch.; Wilson v. 
Holmes (1809}, 5 Mass. 543; McWilliams v. Bridges (1878). 7 Neb. 419; 
Of. German Exchange I^w, Art. 17. Contra, under statutes requiring 
actions to be prosecuted in name of real party in interest, Rock Co* 
Bank v. Uollister (lb75), 21 Minn. 385. 
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Rentrfctire In- dorsee, and it is clear that he is not responsible. In the casos 
dorseiueiii. where the restricted indorsee has sued, the bill has been pay- 
able to him '^or order.'* Can the omission of these words 
make any difference? * 

Explanation 5. — The indorsee, under a restrictive 
indorsement, may transfer his rights as indorsee if he 
be authorized by the terms of the indorsement so to 
do. In such case, the second and every subsequent 
indorsee takes the bill with the same rights and sub- 
ject to the same liabilities as the original restricted 
indorsee.* 

Explanation 6. — When a bill is indorsed restrict- 
ively, the relation between the indorser and the in- 
dorsee is that of principal and agent.' 

Illustrations. 

1. C. indorses a bill " Pay D. or order for my use." D. in- 
dorses it to, and discounts it with, B. on his own account. £. 
collects it at maturity. C. can recover the amount of the bill 
from E.* 

2. C. indorses a bill " Pay D. or order for the use of X." 
D. collects the bill at maturity. If he misappropriate the 
money, X. cannot sue him.* The action must be brought by C* 

3. 0. indorses a bill " Pay D. or order for account of X." 
D. is X/s agent. D. indorses the bill to E., who collects it. 
X. can sue E. for the amount so received.^ 

4. A. draws a bill on B., and indorses it to C. C. indorses 
it, " Pay D. or order for my use." The bill is dishonored, and 

* Cf. Dphera v. Harriott (1691), 1 Show. 163, wh*;n the indon»er sued. 
^ Treuttel v. Barandon (1817), 8 Taunt. 10); Lfoi/d y. Sigowttrf/ 

(1829), 6 Bingf. at 5il; Sweeney v. Easter (18 >:^), 1 Wall. (IT. S.)i 16G; 
Hook V. Fratt (1879), 78 N. Y. at 375; German Exchange Law, 
Art. 17. 

» Cf. DehersY, Harriott, supra; Potts v. Reed (1806), 6 Eep. at 59; 
Williams V. Shadbolt (1885), 1 (J. & E. 529; Bice v. Stearns (1807), 3 
Maxs. at 225; Blaine v. Bourne (1875), 11 H. I. 119: by analogy, Maguire 
V. Dodd, (1859), 9 Ir. Ch.452; Fofhier, Nob. 23, 89-90. 

* Llot/d V. Sigoumey (1829). 5 Binsr. 525. 

• Wedlake v. Hurley (1830). Lloyd & Welsby. 330. 

• Id. at :3:^2, per Vaui^han, B. 

^ Treuftel v. Barandon (1817), 8 Taunt. 100. If D. had not been X., 
agent, C. must have brought the action. 
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D. sues A., the drawer. If A. have any defense ai^ainst C, Rp^'Hrtivc in- 
he may set it up against D.^ 

Note. — The restricted indorsee is frequently termed a trus- 
tee, but he is only a trustee in the sense that an agent is a 
tiustee.' German Exchange Law, Art, 17, deals with re- 
sirictive indorsements, and accords with our law, as stated 
above. In France the mere omission of the statement of the 
vaiuo received makes an indorsement restrictive.' The in- 
dorsee is then deemed to be the agent or ^^mandataire " of the 
indorser. Pothier^ Nos. 23 and 80-90, has worked out the re- 
sults with great clearness. 



Who May Negotiate a Bill. 

Art 125. A bill must be negotiated by the de facto Dtfwto 
holder. The transfer of a bill by any other person uegooiiwi. 
does not operate as a negotiation of the instrument* 

Explanation. — "i>^/ac<o holder " means the person 
in possession of a genuine bill, to whom it is in terms 
payable, whether he be lawfully in possession thereof 
or not 

NoTB. — The term "holder " is used in the cases in different 
senses. It is generally used to denote the " lawful holder," 
and as such it is defined in Art. 3. It then includes — (1) the 
person to whom a bill is in terms payable,and whose title is good 
against all the world; (2) the person to whom a bill is in terms 
payable, and who, as agamst third parties, is entitled to enforce 
payment — though as between himself and his transferor, he is a 
mere agent or bailee with a defeasible title {e, ^., an indorsee 
for collection). But " holder " is also used to denote an unlaw- 
ful holder — that is, the person to whom a bill is in terms paya- 
ble, whose possession is unlawful, but who nevertheless can 
pive — (a) a valid discharge to a person who pays it in good 
faith (see Art. 236), and (6) a good title to a person who takes 
it before maturity in good faith and for value (see Art. 137). 
An unlawful holder must be distinguished from the mere 
wrongful possessor: e. ^., a person holding under a forged in- 
dorsement, or a person who has stolen a bill payable to order, 

> WilRon V. Holmes (1809). 5 Mass. 543. 

> Cf. Cook V. Lister (1863). 13 C. B. N. S. at 597, Willes, J. 
» Cf. French Code, Art. 188; Nouguier, § 744. 

* Bolles V. Stearns (1863), 11 Cusb. (Mass.), 320. 
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• 
De/ado who has no rights and can give none. When, then, a proposi- 

^"'**iia£!*'^ tiou is laid down which applies equally to lawful and unlawful 
holders, the term de facto holder is used to include both. 

BUI to bearer. -^^' 126. The dcfacto holder of a bill payable to 
bearer (Art 107) is the person in possession of it, 

Illust£ations. 

1. C, the payee of a bill, indorses it in blank and transmits 
it to D. for some special purpose {e. g.j discount or collection). 
As long as D. retains possession D., and not C, is the de facto 
holder, and he alone can negotiate it.^ 

2. C. is the holder of a note payable to bearer. C. loses it 
and D. finds it. D., and not C, is the de facto holder, and he 
alone can negotiate it. 

Who may no- Aft. 127. The dc facto holder of a bill payable to 
order. Order is the person in possession of it, and to whose 

order it is payable. 

Note. — See, in illustration. Arts. 103, 104. 

Explanation, — If the person to whose order a bill 
is meant to be payable is wrongly designated, or if 
his name is misspelled, he may negotiate the bill by 
indorsing it as described.' 

Illustrations. 

1. A bill is indorsed to J. Smythe. The man's real name 
is T. Smith. He can validly negotiate the bill by indorsing it 
as J. Smythe.* 

2. John Smith trades as " Brown & Co." A bill is drawn 
payable to the order of " Brown & Co." He may transfer it by 
an indorsement ".Tohn Smith," or " Brown & Co."* 

> Marston v. Allen ri841), 8M. & W. at 504. 

« Williawson v. Johnson (1823). 1 B. & C. at 149, Holroyd, J. ; SchuHz 
▼. Astley (1836). 2 Bing. N. C. at 563, Tindal, C. J.; Cf. Chenot v. 
Lefevre (1846), 3 Gilm. (111.) 6o7. 

*Id.; Cf. Wmi8 V. Barrett (1816). 2 Stark. 29. 

^Bryant v. Eastman (1851). 7 Cush. (MasB.) Ill; Blodgeff v. Jack- 
son (1859), 40 N. H. 21; Cf. Walker v. Macdonald (1848), 2 Exch. 627. 
But production of bill to the order of *' John ISmith " indorsed ** Brown 
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Note. — ^The asaal and proper course is for the holder to Who m»y »«- 
gign first the name as described or spelled in the bill, and then order.* 
to put underneath his proper sisfnature — e. ^., in the case given 
the indorsement would be signed, 

J. Smyths, 

T. Smith. 

Exception. — When the title to a bill payable to 
order is transmitted by act of law, and the person to 
whom the title is transmitted obtains possession of the 
bill, he becomes the de facto holder. 

NoTB. — See transmission by marriage (Art. 98), death (Arts. 
99-100). See, also, dissolution of partnership (Art. 80). For an- 
other exception of doubtful expediency in the case of banking, 
and perhaps other corporations, see ante^ Art. 71, ExpL 1, n.^ 

Art. 128. Where a bill is payable to the order of«over«i pAveet 
two or more persons who are not partners, all must 
indorse.' 

Explanation. — One may indorse on behalf of the 
rest if he have authority so to do.' 

Illustrations. 

1. B. accepts a bill payable to the "order of C. and D." 
D. alone indorses it to E. This is insufficient. E. cannot sue B.* 

2. Bill payable to " the order of 0. and D." C. by D.'s 
authority, indorses it to E. " for self and D." This is suf- 
ficient. 

3. Bill payable to " C. and D. or the order of either." 0. 
alone indorses it to E. This is sufficient.' 

& Co." would not be sufficient evidence of title in the bolder: Cf. Red* 
mottd y. Stanshury (1872). 24 Mich. 445. 

>See, also, WatervUet Bank v. White 1845), 1 Den. (N. Y.) 608; First 
Nai. Bank v. Hall (1871). 44 N. T. 895. 

^Rifhinery. Feiekert (IS19), 92111.305; Z^an^ v. -S^acy (1864). 8 Allen 
(Ma88.), at 42; Arts. 77 ef sea, 

*Carvick v. Vickenj (1781), 2 Douprl. 652; and Cf. Heilbut v. Nevill 
(1869), 4 L. R. C. P. at 355, 358, per Willes, J. 

*Id.; Smiih V. Whiting (1812), 9 Mass. 334. 

*Cf. Watson v. Epana (1863), 32 L J. Ex. 137. 
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To Whom a Bill may be Negotiated. 

certiiintyas Art. 129. When a bill is specially indorsed, the 
indorcee must (probably) be designated with the 
same certainty that is requisite in the case of an orig* 
inal payee,* 

Note. — Art. 123 creates the doubt. See the question there 
discussed. As to payee, see Art. 9. 

Re-trnnafer and Art, 130. A bill may be negotiated to any party 
thereto — i. «., drawer, drawee, acceptor or prior iu- 
dorser, and such party, subject to Art. 238, may re- 
issue and further negotiate it." 

Illustrations. 

1. C. is the holder of a bill accepted by B., payable three 
months after date. C. can indorse the bill to B., the acceptor, 
and B., at any time before maturity^ may re-issue, and indorse 
it to D.* 

2. A., the drawer of a bill payable to his own order, indorses 
it to 0. C. indorses it to D. who indorses it back to A. A. 
can re-issue the bill and indorse it toE.^ 

Explanation. — When a bill is negotiated back to a 
party already liable thereon, he cannot sue the inter- 
mediate parties,* 

Illustrations. 

1. C, the holder of a bill, indorses it to D. D. indorses it 
to E., who indorses it back to 0. C. cannot sue D. or E., for 
they in turn could sue him as a prior indorser.* But D. and E. 

>Cf. Pothier, No. 3S; Soares v. Glyn (1845). 8 Q. B. at 30. Ex. Ch.; 
Murray v. East India Co. (1821), 5 B. & Ad. 204. 

'Of. Pinney v. MeGregory (18(>9), 102 Mass. 186; Palmer y, Gardiner 
(1875). 77 III. 143; German Kxchanare Law, Art. 10. 

« AttenhoroHQh v. Mackenzie (1856), 26 L. J. Ex. 244; Witte v. WiJU 
iams (1876). 8 S. C. 290. 

* Cf. Hubbard v. Jackson (1827), 4 Bing. 390; Jones ▼. Broadhurst 
(1850). 9 C. B. 173. 

» a. Wilders v. Stevens (1846).16 M. A W. 208. at 212, per Alderson.B. 

• Bishop V. Hay ward (1791 ), 4 T. W. 470; Moore v. Cross (lb59), 91 
N. Y. at 228; Palmer v. Whitney (1863). 21 Ind. 58. 
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have not been discharged^ for if 0. re-indorse to F., they are Re-transfer 
nablo to him as mdorsers. 

2. C. the holder of a bill, indorses it " without recourse " to 
D., who indorses it to E. E. indorses it back to C. C. can sue 
D. and E..| for they have no claim against him as a prior iu- 
dorser." 

3. B., for the accommodation of C, makes a note in his 
favor. C. indorses it to D., who discounts it with B., the maker. 
B. can sue C* 

4. The drawer of a bill indorses it to C, who has previously 
undertaken to be responsible for the price of goods supplied to 
the acceptor. C. indorses the bill back to the drawer. The 
drawer, in his character of indorsee, can sue C, for C. has no 
remedy over against liim.* 

Note. — The Explanation given above isnecossary in order to 
avoid circuity of action. See further Art. 234:, Kxpl. 2. 



Time of Negotiation. 

Art. 131. A bill which is in form complete and xeRofn^^eiiu 
negotiable (Art. 107), may be negotiated at any time 
until it is discharged.* 

Explanation. — The character and incidents of the 
negotiability of a bill depend on the time at which it 
is negotiated. 

Note. — Aa to the transfer of a bill incomplete in point of 
form, see Art. 23; as to the issue of a bill by a person other 
than the maker, Art. 54. 

Art. 132. Unless the contrary appear on the in- rro«»nmpuon as 
strument itself, a bill is prima facie presumed to have 

* West Boston Bank v. Thompson (1878), 124 Mass. at 515. 

» Cf. Morris v. Walker (1850), 15 Q. B. at 694; Calhoun v. Alhin 
0871), 48 Mo. at 806. 
» Id. 

♦ Wilkinson v. Ununn (1881). 7 Q. B. D. 636, C. A. 

» Callott V. Latrrevee (1814), 8 M.&S.at97; French v. Jarvis(lSQO), 
29Coun. 348; Chapter vii, post. 
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Presumption M been negotiated at its inception,' or at least before 
maturity,'* but apart from this general rule, there is 
no presumption as to the exact time of negotiation.' 

Note. — Circumstances of strong suspicion short of direct evi- 
dence may rebut the prima facie presumption and make it a 
question for the jury whether a bill was negotiated belore or 
after maturity.* 

whenbm Art. 133. All bills not payable on demand are 

duo. deemed overdue after the expiration of the last day of 

grace;' CV. Art. 20. 

It is uncertain when a bill of exchange payable on 
demand and not known to have been dishonored is to 
be deemed overdue.' 

Explanation. — A bill payable in instalments is 
deemed overdue in totOy when any instalment is over- 
due;' but a bill is not deemed overdue from the mere 
fact that interest is overdue." 

Note. — A bill of exchange payable on demand is, like a 
check, ordinarily intended for immediate presentation, and is 
probably governed by the same rule as to when it is to be 
deemed overdue.' By the British Code, § 36 (3) it is to be 
deemed overdue when it appears on the face of it to have been 
in circulation for an unreasonable length of time — a question 
of fact. This enactment is probably declaratory merely. As 
to a note payable on demand, which is a continuing security, 
see Art. 282. As to a check, Art. 259. Is a transfer on the 

» Good V. Martin (1877), 95 U. S. at 94; Noxon v. DeWolf 0SB8). 10 
Gray (Mass.). 343; Clarke y, Johnson (1810), biUL 5i96; Haywardy. 
lfMwp€r(1863), 14 la. 616. 

^ Uwia V. Parker (18o6), 4 A. & E. 838; Rangerv. Cary (1840), 1 Met 
(Mass.), at 363; McDowell v. Goldsmith (1854), 6 Md. 820. 

» Anderson v. IVeston (1840), 6 Bing. N. 0. 29v5. 

* Bounsall v. Harrison (1886). 1 M. & W. 611. 

» Cf. Leftley v. Mills (1791), 4 T. R. 170; ChambUss v. Matthetcs 
(1879 j, 57 Miss. 306. 

•See next note. 

'^Vinton V. King (1862). 4 Allen (Mass.), 662; Field v, Tibbetis [186% 
67 Me. 368. 

^Kelley v. Whitney (1878), 45 Wis. 110; Cromwell v. County of Sne 
(1877), 96 U. S. 61; Ct Nat, Bank v. Kirby (1871), 108 Mass. 497. 
Contra, Newell v. Gregg (1868), 51 Barb. 263. 

^La Due v. First Nat. Bank (1883), 31 Minn. 83 (bank draft overdue 
in five months); Cf. Finer v. Clary (1866), 17 B. Mon. (Ky). 646. 
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last day of grace to be deemed a transfer of an overdue bill ? When bin 
The affirmative has been held in Massachusetts, without re- duel^** ^ ^ 
gard to the time of the day when the transfer is made.' But 
the true test would seem to be this: Was the transfer made 
before the expiration of the time within which due present- 
ment to charge an indorser (Art. 163) could be made and be- 
fore actual dishonor? If so the bill was not overdue when 
transferred." By German Exchange Law, Art. 16, a bill is not 
deemed to be overdue till the time for protesting it has 
elapsed. 

illl dishonored by non-acceptance. — If a person takes a bill 
before maturity, but with notice that acceptance has been re- 
fused, it is uncertain how fur ho takes it subject to equities 
which would aitach to an overdue bill — c. ^., Iraud, illegality 
of consideration, etc.* Cf. Art. 191, as to notice of dishonor. 

Art. 134 The fact that a bill is overdue is equiv- NpcroMntinn of 
alent to notice of all facts relating to it. in other 
respects an overdue bill which has not been discharged 
is negotiable as if current.' 

Explanation 1. — If there be any fact relating to a 
bill, notice of which would disentitle a holder who 
took the bill before maturity, the existence of such 
fact disentitles a holder who takes the bill after ma- 
turity irrespective of notice.' Any such disentitling 
fact is called an "Equity attaching to the bill."' 

Illustrations. 

1. B., for an illegal consideration, makes a note payable to 
C. or order. C. indorses it, when overdue, to D. D. cannot 
sue B.' 

» Pine V. Smith (1858). 11 Gray (MasB.) 38: Contra, Continfvtal Nat, 
Bank v. Toicnsend (1881), 87 N. Y. 8; Cf, Fox v. Bank qf' Kansas City 
(1883), 30 Kans. 441. 

'' Cf. Crofihy v. Grant (1868). 36 N. H. at 277. 

»Cf. Andrews v. Pond (1839). 13 Pet. (U. S.). at 79- 

^Brown v. Davies (1789), 3 T. R. at 82, Buller, J.; Crippa ▼. Darts 
(1843), 12 M. & E. at 165, Parke, B. 

^LeavUt v. Putnam (1850), 3 N. Y. at 497; Nat. Bank v. Texas (1873), 
20 Wall. (U. S.) 7-2; McSherry v. Brooks (1876). 46 Md. at 118. 

^O'Keete v. Dunn (1815), 6 Taunt, at 310 and 815; Lloyd v. Hotcard 
(1850). 15 Q. B. at 998. 

'Cf. Devters v. Townsevd (1864), 33 L. J. Q. B. at 304, Blackburn, J. 

M»n<wy V. Merewether (18ii4), 2 B. & C, 573; Kittle v. De Lamater 
0874), 3 Neb. 325. 
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K.potfntioti nf 2. A draws a bill on B. payable to his own order. B. ac- 

®^ ' *** ^ ' cepts the bill subject to a certain condition then verbally 

agreed on. A. indorses the bill, when overdue, to G. C. takes 

the hill, subject to the aforesaid condition, although he had no 

actual notice of it.' 

Explanation 2. — If the holder who held the bill at 
its maturity had a good title, the fact that a previous 
holder had a defective title is imuiateriaL* (Cf. Art. 
87.) 

• Illustration. 

B., for an illegal consideration, accepts a bill drawn on him 
by A. A. indorses it before maturity to C, who takes it for 
value and without notice. C. indorses the bill, when overdue, 
to D. D. acquires a good title, for C. had a good title.' But 
C. could not give a good title to A.* 

Explanation 3. — The existence of a set-oflf or mat- 
ter of counterchiim against the holder of a bill is 
not an equity which attaches to the instrument.* 

Illustra-tions. 

C, the holder of a bill accepted by B., is indebted to B. for 
arrears of rent. If C. sues B., B. can set off the arrears of 
rent; but if C. indorses the bill when overdue to D. for value, 
B. cannot set off G.^s debt against D.* 

Note. — If in the instance given C. indorsed the bill to D. 

^Holmes v. Kidd 0858), 28 L. J. Ex. 112. Ex. Ch; Pecker v. Sawyer 
(1852), 24 Vt. 46; Eggan v. Briggs (1880), 23 Kans. 710. 

^Fairelough v. Pavia (l8o4). 9 Exch. 6d0, Dunham v. Clogg (1868). 
80 Md. 284; Hereth v. Bnnk (1870), 34 Ind. 380. 

' Chalmers v. Lanion (1808). 1 Camp. 383; Barlow v. Scott (1861), 12 
la. 6^3. 

*Ko8t V. Bender (1872), 25 Mich. 516. 

» OuJds V. Harrison (1854). 10 Exch. 572; Ex parte Stran (1868), 6 L. 
R. Eq. 344; Richardson v. Dailv (1872), 34 la. 427; Davis v. Neligh 
(1878). 7 Neb. at 82; Young v. Shroner (1876). 80 Pa. St. 4B3. Contra, 
Baxter v. Li7//e(1843), 6 Met. (Mass.) 7; Armstrong v. ChadiricTc (1879), 
127 Mass. 156; Robinson v. Pet^y (la82), 73 Me. 168; Pugh v. Urunt 
(18f<2), 85 N. C. 39. 

* Trafford v. Hall (1862), 7 R. I. 104. 
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without value, D. would sue as a mere trustee for C.; therefore KegnM«tinn c 
an J defense avai.able against C. would be available against D. "*'*^^'^* ^'^^^ 
also. This applies equally to current bills. Of. Art. 141. 

Explanation 4. — If a bill is given for accommoda- 
tion, the mere absence of consideration is not an equi- 
ty which attaches to the instrument;* but if there be 
an agreement, express or implied, not to negotiate an 
accommodation bill after maturity, the agreement 
constitutes an equity which attaches thereto.* 

Illustrations. 

1. B., to accommodate A., accepts a bill drawn on him by 
the latter, payable one month after date. A., after the bill is 
overdue, indorses it to C. for vahie. C. can sue B.' 

2. B., being willing to accommodate A. with a three 
months' credit, accepts a bill drawn on him by A. payable 
three months after date, upon the terms that it is not to be left 
outstanding after that time. A. discounts the bill with C. 
when overdue^ C. cannot recover acrainst B.^ 

NoTB. — The rule laid down seems obvious. Notice that a 
bill is an accommodation bill is no defense against a holder fur 
value before maturity; why, then, should the fact be a defense 
afterward? The point, however, has only been settled in 
England alter long controversy; and in America the authori- 
ties are still in conflict, though the decided weight of authority 
is in favor of holding it an attaching equity, on the ground 
that there is always implied from the nature of the transac- 
tion, an agreement not to negotiate an accommodation bill afrcr 
maturity. The accommodation party lends his credit for the 
specified time, and no longer. 

Explanation 5. — The rights of a person who is not 

^Sturtevant v. Ford (1842). 4 M. & Gr. 101: Ex parte Stcan (1868), 
6 L. R. Kq. 344; Dacis v. 3fi7/fr (1857), 14 Grat. 1; Dunn v. l^etsfon 
(1880), 71 Me. 270. Contra, Chester v. Doit (1869), 41 N. Y. 279; 
KtVogg v. Barton (1866). 12 Allen (Muss.), 527; CoghUn v. May (1861), 
17 Cal. 515; Hoffman v. Foster (1862), 4o Pa. St. 137; Simons v. Mor- 
ris (1884). 53 Mich. 155. 

^Pari' V. Jewell (1855;, 16 C. B. 684, Ex. Ch.; Carruthers v. West 
(1847). 11 Q. B. 143, decided on demurrer is not to the contrary; uee 
ratio decidendi, per Wi^htman, J. 

» Stein V. Yglesias (18:i4).. 1 C. M. & R. 565. 

* Cf. Pnrr v. Jeicell (1856), 16 C. B. 6W4; Cf. Chester v. Dorr (1859), 
41 N. Y. 279. 
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Ne^tiRtioii^of a party to the bill may constitute an equity attaching 
thereto, if they arise out of transactions relating to the 
instrument* 

Illustration. 

D., the manager of the " X. Bank," abstracts moneys be- 
longing to the bank, and purchases therewith an overdue bill 
of exchange accepted by B. This overdue bill he negotiates 
to E. The "X. Bank," and not E., is entitled to the bill, and 
. if B. becomes bankrupt, the ^' X. Bank" can prove against his 
estate.' 

Note. — Payment and other discharges are sometimes spoken 
of as equities attaching to a bill, but this seems incorrect: 
they are rather grounds of nullity. That which purports to be 
a bill is no longer such; it is mere waste paper. Part payment, 
however, may be regarded as an equity which attaches to a 
bill.' The position of a holder who takes a bill when overdue, 
is this: he is a holder with notice. He may or may not be a 
holder for value, and his rights will be regulated accordingly. 
He is a holder with notice for this reason: ho takes a bill 
which, on the face of it, ought to have got home and to have 
been paid. He is therefore bound to make two inquiries. 1. 
Has what ought to have been done really been done, %, e., has 
the bill in fact been discharged? "Z, If not, why not? Is there 
any equity attaching thereto? i. e., was the title of the person 
who held it at maturity defective? If his title to the instrument 
was complete, it is immaterial that for some collateral reason, 
e. g.y as setoff, he could not have enforced the bill against 
some one or more of the parties liable thereon; Cf. Arts. 88, 
230. In France, it seems, no distinction is drawn between 
overdue and current bills; Nouguier^ §§ 679-680. By German 
Exchange Law, Art. 16, the indorser of an overdue bill ac- 
quires only the rights of his indorser; Cf. the Scotch Law, 
under 19 & 20 Vict. c. 60, § 16. 

^Ex parte Oriental Bank (1870), 5 L. R. Ch. 858; Cf. Lee v. Zagury 
(1817), 8 Taunt. 114— by analogy, Re Gomersall (1875). 1 L. R. Ch. D. 
137. But see Hibernian Bank v. Everman (1876), 52 Miss. 600. 

* Id. See as to the limits of the principle, Warren v. Haight (1875), 
65N.Y m. 

3 Graves v. Key (1832), 3 B. & Ad. at 319; Lanati v. Bayhi (1879). 31 
La. Ann. 229. Hence equity will not compel surrender of an overdue bill, 
paid but not taken up: Fowler v. Palmer (1875), 62 N. Y. 633. 
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Art. 135. The fact that a bill has been dishonored Atier action 
and an action brought thereon does not restrain its ^''""^ ^ 
negotiability.* 

Illustration. 

C, the holder of a dishonored bill accepted by 6., commences 
an action against him. Subsequently C. indorses the bill to 
D.., vho has notice of the action. D. ca,n sue B . and recover. 

Note. — If a bill be transferred, after action brought, to em- 
barrass the defendant, his remedy is by application to the 
Court.' The Court, too, has full power over costs. But when 
judgment is obtained, the bill ceases to be negotiable, as it be- 
comes merged in the judgment.' 

Rights Acquired by Negotiation^ 

Art. 136. The person to whom a bill is negotiated Hower'i rights, 
becomes the de facto holder (Art. 125) thereof. He 
thereby acquires the right to sue on the bill in his 
own name, and the power to further negotiate it.* 

Note. — The power to negotiate must be distinguished from 
the right to negotiate. The right to negotiate is an incident 
of ownership. The power to negotiate is an incident of ap- 
parent ownership. Again, the right to sue must be distin- 
guished from the right to recover; that depends on the further 
question whether the holder is a holder for value (Arts. 83 and 
84), and in some cases whether he is also a holder for value 
without notice (Arts. 85 and 86). 

Art. 137. The de facto holder of a genuine bill, De/aeto 
regular on the face of it, who holds it wrongfully, or «^^'® «^*^ ^^"•^ 
who by parting with it is guilty of a fraud, can nego- 
tiate it with a good and complete title to a person who 
takes it before maturity as a bona fide holder for 
value without notice.* Cf. Arts. 92 to 97. 

^DeittersY. Toumsend (1864). 32 L. J. Q. B. 301; Cf. Woodward v. 
Pell (1868), 4 L. R. Q. B. 56; Curtis v. Bemis (1857), 26 Conn. 1. 
Md. at 302, per Cockbum, J. 

• Wooten v. Mauliahy (1873), 69 N. C. at 463. 

*Cf. Crouch V. Credit Fonder (1873), 8 L. R. Q. B. at 380-382. 

* Afarston v. Allen (1841), 8 M. & W. at 504, see per Alderson, B., bm 
to Ihe principle. 

10 
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[arts. 138-39. 



Pnlen' Ir- 
regularity. 



Fictttlons 
luiyi-o audln- 
doraer. 



Art. 138. An irregularity patent on a bill is equiv- 
alent to notice of any defect that may be behind it, 
and deprives the holder of the protection afforded to 
a bona fide holder for value without notice.* 

Illustrations. 

1. A., who is in possession of a blank acceptance signed by 
B., fills it up as a bill for $100 in the presence of C, inserting 
Ills own name as drawer and C.'s name as payee. A. transfers 
the bill to 0. for value. If it appears that A. had no authority 
to fill up the bill, or that his authority had been revoked, C* 
cannot recover against B.' 

2. A. draws a bill on B. payable to his own order. B. 
accepts. It is afterwards arranged that the bill shall be can- 
celled. B. accordingly tears it in half. A. subsequently picks 
up the pieces, joins them together, and indorses the bill to C, 
who takes it for value and without notice. If the bill is so 
torn that it appears to have been divided for safe transmission 
by post, C. can recover; but if it was so torn as to show an in- 
tention Xp cancel it, C cannot recover.* 

Note, — The rule as to overdue bills (Art. 134), is probably 
a deduction from the same principle. See, too, Art. 74 as to 
signature '*por proo.V and Art. 250 as to alterations. Sae the 
distinction between latent and patent defects observed on by 
Lord EUenborough and Bayley, J.* 

Art 139. No title can be made to a bill through 
the indorsement of a fictitious or non-existing person 
unless the party sued is estopped from setting up the 
fact (Cf. Art 81.) 

^CoUon V. ^rff/)^ (1874). 57 N. Y. 253; Cf. Avgle v. Ins. Co. (1875), 
82 U. S. at 342; Freeman's Bank v. Savef-p (1879), 127 Maa?. at 79. 

^ Hatch V. Searles (1854), 2 Sm. & G. 147, Stanway's case; see, too, 
Conway*s case affirmed, 24 L. J. Ch. 22, and Airde v. Dixon (1851). 6 
Exch. 869. 

^Ingham v. Primrose (1859) 7 C. B. N. S. 82; Cf. Sehofffj^v. linm»- 
bottom (1810), 2 Cump. 485; Rtamayne v. Burton (1860), 2 L. T. N. S. 
824. 

*Dm«« v. O'Keffe (1816), 5 M. & S. at 286-289; Cf. Ex parte Dixon 
(187C), 4 L. R. Ch. D. at 136, C. A, 



ABT. 139.] TRANSFER. 147 

IlI.USTRATIONS. FIctltlouii 

piyi>e aud iD- 

1. A. draws a bill on B. payable to C.'s order. C. is a fic- '^^"®'' 
titious person. B. accepts in ignorance of this fact. A. then 
indorses the bill in blank in C.'s name and discounts it with D., 
who has notice. D. cannot sue B.' 

2. A. draws a bill on B. payable to C.'s order. C. is a fic- 
titious person. B., knowing this, accepts. A. indorses the bill 
in blank in C.'s name, and it is negotiated to D., a bona fide 
holder for value without notice. D. can sue B.' 

3. B. is indebted to C. By arrangement between them a 
bill is drawn in the name of A., a deceased person, on B., pay- 
able to drawer's order. B. accepts, and the bill is indorsed in 
A.'s name to C. C. can sue B.* 

4. A bill purporting to be drawn by A. on B., payable to 
C.'s order and indorsed by C. in blank is held by D. X. ac- 
cepts it supra protest for A.'s honor. D., who is a bona fide 
holder, sues X. It turns out that A.'s signature was forged, 
and that C. is a fictitious person. X. is estopped from setting 
up these facts.^ 

5. B., at the request of X., makes a note payiable to C.'s 
order. C. is a fictitious person, but B. does not know this. X. 
indorses the note in C.'s name and it is neprotiated to D., a 
bona fide holder for value without ilotice. D. can sue B.^ 

NoTK. — As to the effect of the drawee being a fictitious per- 
son, see Art. 2. In France the signature of a fictitious person 
on a bill constitutes a ^* supposition de nom," and renders the 
instrument invalid as a bill in the hands of all parties with no- 
tice.* The signature of a fictitio,us person must be distin- 

' Hunter v. Jeffery (1797), Peake Ad. Ca. 146; Cf . Bennett v. Farrell 
(1807), 1 Camp. 129 and 180. 

^ Gibson y. Minet (1791), 1 H. Bl. 569. H. L.; Cf. Gibson v. Hunter 
(1794), 2 IT, Bl. 288, H. L.; Farnsworth v. Drake (1858), 11 Ind. 101; 
Forbes v. Espy (1871). 21 0. St. 474. 

^Asphitel V. Bryan (1863), 82 L. J. Q. B. 91; per Crompton, J., an 
estoppel on evidence. Aitirmed Ex. Ch. 33 L. J. Q. B. 328, per cur., an 
estoppel by aprreement. 

^Phillips V. Im Thurn (1865), 18 C. B. N. S., 694, on demurrer; see 1 
L. H. C. P. 463, on evidertce. 

^Lar.e v. Krekle (1867). 22 la. 477; Cf. Ort v. Fowler (1884). 31 
Kano. 478 (maker of note in favor of fictitious firm): Cuoper v. Meyer 
(18:30), 10 B. & C. 468; Betman v. Duck (1843), 11 M. & W. *Jol; 
SchuHz r. Astley (1836). 2 Bing. N. C. 544. 

^Nouguier, §§ 277, 284-288; Cf. French Code, Art. 112; Italian Code, 
Art. 198. 
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Fictniona guished from (a); the signature of a real porson who uses a fic- 
SSbmI'"'* ***■ titious r.ame (Of. Art. 71, Expl. 2), and {b) the false signature 
of a real person' (Of. Art. 81). 



Rights of Action and Proof. 

De/arto . Art. 141. The de facto holder^of a bill is entitled 
of actiMi. to maintain an action thereon unless it is shown that 
he holds the bill adversely to the true owner.* 

Explanation 1. — It is immaterial that the holder 
never had any interest in the bill,' or that he lias 
parted with his interest therein.* 

Explanation 2. — When the holder of a bill sues as 
agent for another person, or when he sues wholly or 
in part for the benefit of another person, any defense 
or set-oflF available against that person is available 
pro tanto against the holder.* (Cf. Art 88.) 

Illustrations. 

1. C, the holder of a bill, indorses it to D. for collecHon. 
D. can sue on it, but any defense available against C. is avail- 
able against D.' 

2. D. is the holder of a dishonored bill for $100 indorsed by 
C. C. pays D. $60. D. sues the acceptor. As to $00, D. sues 

'See Bogers v. Wart (1873), 2 Neb. 29; Dana v. Uvderirood flSoT), 
19 Pick. (Miw.) 99; Maniort v. lioherts (J855), 4 E. D. Sm. (N. Y.) 83. 

^Jonettv. Broadhurat (18o0), 9 C. B. 173; Agta Bank v. Leighton 
(1866), 2 L. R. Ex, at 6:3-65; Wells v, Sehoonover (1872), 9 Heisk. (Tenn.) 
806. See Art. 125, de facto holder detinedr 

*rAJw V. Parnell (1859), 7 C. B. N. S. 282; Wheeler v. Johnson 
(1867), 97 Mass. 39; Caldtrell v. Lntcrence (1876), 84 HI. 161. 

♦ Williams V. James (1850). 16 Q. B. 498: Poirier v. Morris (1853) 
2 E. & B. 89; Cf. Megrath v. Gray (1874), 9 L. R. C. P. 216; Richard- 
son V. Lincoln (1842), 5 Met. (Mass.) 20h 

* Lee V. Zagury (1817), 8 T:iunt. 114; Boyce v. Barnes (1846), 11 M.'t. 
(Mhss.) 276; Agrh Bank v. Leighton (1866). 2 L. R. Ex. 56; Re Anglo- 
Greek N'lv. Co, (1869). 4 L. R. Ch. 174; Pothier, No. 41; Cf. Beeher- 
vaise v. Letcis (1872), 7 L. R. C. P. 372. 

• De la Chaumette v. Bank (1829), 9 B. A C. 208. as explained by Good- 
fpin V. Roharts (1875), 10 L. K. Ex. at 164, Ex. Ch.; Royce v. Barnes, 
stipra; Boyd v. Coi biU (1877;, 37 Mich. 62; Cummings v. Kohn (ISS'ij, 
12 Mo. App. 585. 
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as trustee for C, and only as to $40 on his own account. As De facto 

, ^« ^..11 I . h«»lder*s right 

regards 860, any set-off which the acceptor may have against or acUon. 
G. is equally available against D.^ 

Note. — Statutes have been passed in several States requir- 
ing all actions to he prosecuted by the real party in 'interest, 
modifying the rules here laid down. 

Art. 142. Subject to Arts. 98 and 99, when a bill Action on bui 

^ ^ payable 

is payable to a particular person or persons, or to his^p^^^^y- 
or their order, an action thereon must be brought in 
the name of such person or persons.* 

I Illustrations. 

1. A bill is specially indorsed to the firm of " D. & Co." 
An action on it must be brought in the name of the firm. The 
managing partner cannot sue on it in his own name. 

2. A bill is specially indorsed to D., a partner in the firm of 
X. & Co., in payment of a debt due to the firm. An action on it 
must be brought in D.'s name, and not in the name of the 
firm.* 

Note. — ^In the case given in Illust. 1, the managing partner 
might indorse the bill in the firm's name to himself and then 
sue. Cf. Art. 119, n., as to striking out indorsements. 

Art. 143. Subject to Art. 141, when a bill is pay- Anion on i.m 
able to bearer an action thereon may be brought in Seilijt*"^ 
the name of any person who has either the actual or 
the constructive possession thereof. 

Illustrations. 

1. C, the holder of a bill, indorses it in blank to D. to col- 
lect it for him. Either C. or D. may sue the acceptor.* 

2. A bill accepted by B. is indorsed in blank by C. D., E. 

» Thornton v. Mnynard (1P75), 10 L. R. C. P. 695. 

« Aittcoodv. Rat1enhury{\^i), 6 Moore at 58:i; Fease v. Hirst (1829). 
10 B. & C. 122; mehoU v. Groan (1875), 26 0. St. 425; }ioxon v. Smith 
(1879). 127 Mass. 485; Barry Co. v. McGJothlin (1854), 19 Mo. 307 
(*• Puy D. for the use of X."). 

^Bntcden v. Howell (1841J. 3 M. & Gr. 638. 

• Cle^'k V. Pigot (1699). 12 Mod. 193; Cf. Stone v. Butt (1834), 2 Cr. k 
M. 416. But that D. cannot sue, see Best v. Bank (1875), 76 111. 608 
(statute). 
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Action on bill and F. brine: an action on the bill airainst B. They can ro- 

Eftyjiblc to till . ., 1 11 

earer. cover, although there is no evidence to show that they are part- 

ners, or what the nature of their joint interest is.^ 

3. A bill is indorsed in blank to a firm. Any one of the 
partners, may bring an action on it in his own name.' 

4. A bill indorsed in blank is handed to the manager of a 
company in payment of a debt due to the company. The man- 
ager may sue on it in his own name.* 

5. A bill indorsed in blank is given to D.'s attorney, who 
commences an action on it against the acceptor in D.'s name. 
D. knows nothing of the matter, but after the action has pro- 
ceeded some way he is told of it, and then gives his con^ient. 
D. can maintain the action.* 

6. D., the holder of a bill indorsed in blank, does not wish 
to sue on it in his own name. He accordingly asks E. to sue 
on it. E. consents. E. gets a copy of the bill, and it is agreed 
that he shall have the original when wanted. E. commenC^cs 
an action against the acceptor, and after action brought he 
gets the bill. E. cannot maintain this action, for at the time 
he began it he had neither the actual nor the constructive pos- 
session of the bill.* 

Explanation. — A constructive possession jointly 
witli others is suflScient to entitle the possessor to sue 
alone. 

'Illustration*. 

A note payable to bearer is handed to the solicitor of a lonn 
society in payment of a debt due to the society. D., a mem-, 
ber of the society, instructs the solicitor to commence an ac- 

' Ordv. Pm-tal {y^\2), 8 Camp. 239; Of. Rordunxv, J>acA(1816), 1 
Stark. 446; Low v. Copestake (1828). 3 C. & P. :^00. 

« Lindlep, p. 802; Attwood v. Raffenbunj (1822). 6 Moorp. 579; Wood 
v. Convop (1843), 5 Q. B. 292, an to joint holders; Conover v. Earl 
(1868), 26 la. 168, as to holders in common. 

» Law V. Partiell (1859), 7 C. B. N. S. 282; Of. Petteev. Prout (1855\ 
8 Gray (Mass.). 502. 

* Aveona v. Marls (1862;, 31 L. J. Ex. 163; Craiff v. Ticomey (1860). 
14 Gray (Mass.), 486. 

» Emmeft v. Tottenham (1853), 8 Exch. 884; Of. Hopetf v. Sehring 
(1872), 24 Mich, at 233. But c£. Austin v. Birchard (1859), 31 Vt. 5i^9. 
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tion on it in his (D.'s) name accainst the maker. D. can main- Action on bill 

^ ' *^ pavaUcto 

tain this action.* o^n 



i&nr. 



Note. — As to constructive possession, see Art. 53, n. 

Art 144. If a bill, negotiable by delivery,* is lost, Action on loat 
no action at law can be maintained thereon,' though 
lost when overdue,* unless 

(1.) The bill is shown to have been destroyed;* or 

(2.) The bill is shown to have come into the pos- 
session of the defendant since the loss;* or 

(3*) The defendantis protected from future liability 
by the statute of limitations/ 

Note. — This matter is now regulated by statute in Eng- 
land,' and in some of the States. Unless the defendant runs 
no risk of future liability to a bona Jide holder, by non-surren- 
der of the instrument, the remedy of the plaiiitifiF is solely in 
equity, where the defendant's rights can be approximately pro- 
tected by a bond of indemnity. 

» Jenkins v. Tongue (1860). 29 L. J. Ex. 147. 

2 AWer, if non negotiable— ^om^A v. Bar/on (1848), 20 Vt.455; Wain 
V. Bailey (18^9). 10 A. & E. 616; Price v. Dunlap (1865), 5 Cal. 483. 
Or nepotiable only by indovHement- Laze II v. Lazell (1840), 12 Vt. at 
449; }f^right v. Wright (1873). 64 N. Y. 437; Depew v. Whelan (1843). 

6 Blackf. (Ind.) 435; Bogers v. Miller (1843), 4 Scam. (111.) 333. Con- 
tra in Knjrland, Crowe v. Clay (1854), 9 Exch. 604. 

» Hansard v. Robinson (1827), 7 B. & C. 90; Thayer v. King (1846), 
15 0. 242; Rowley v. /^a?/(1824). 3Cow. (N. Y.) 303. ContraAn MaKs., 
plaiittii? bein^ compelled to give bond of indemnity, Fales v. Russell 
(1835). 16 Pick. (Mass.) 315; Tucker v. Tucker (1875), 119 M;tss. 79; 
unless defendant is indorser, Tuttle v. Standish (1862), 4 Allen (Mass.) 
481. See, also, Reener v. i^nwA; (1824), 9 Wheat. (U. S.) 581; Welton v. 
Adams (1854), 4 Cal. 37. 

* Rotrley v. Ball supra; Swift v. Stevens (1831), 8 Conn, at 436. 
Contra, Thayer V, King, {184{5), 150. 242. 

» Wright v. Maidstone (1S55), 1 Kay «fe J. 701; DeArts v. lA'ggeft 
(iaj8), 16 N. Y. 582; Baldwin v. Wade (1878), 20 Kans. 251; Hag'trs- 
toirn V. Adams Ex, Co., (1863), 46 Pa. St. 419 (applied to bank notes); 
but see Tower v. Bank (1862), 3 Allen (Mass.), 387. No recovery if vol- 
untarily destroyed. Booth v. Smith (1876), 3 Woods (C. Ct.), 19. 

• Smith V. M'CIure (1804), 6 East, 476; Garlock v. Geortner (1831), 

7 Wend. (N. Y.) 198. 

^ Torrey v. Foss (1855), 40 Me. 74; Moses v. Trice (1871), 21 Grat 
(Va.) 556. 

» British CJode, § 70. Cf. King v. Zimmerman '(1871), 6 L. R. C. P. 
466, and see Wright v. Maidstone (1855), 1 Kay & J. 701. 



CHAPTER V. 

DUTIES OF THE HOLDER. 

Effect of Omission. 

Kffbctoncon. -A.rt. 146. When a party to a bill is discharged 
SmhSon of from his liability thereon by reason of the holder's 

bolder*! duties , . *' "^ 

omission to perform his duties as to presentment for 
acceptance or payment, protest, or notice of dishonor, 
such pnrty is also discharged from liability on the con- 
sideration for which the bill was given.* 

Note. — The holder's omission, without lawful excuse, to per- 
form his duties with reference to a bill is commonly called 
" laches." 

Presentment for Acceptance. 

When neo- "^^*' ^^'^ ' Prcsentincnt for acceptance is necessary 

gjRarjrorop- in thc casc of a bill of exchange payable at or after 
sight. In other cases, in the absence of express stip- 
ulation, it is optional.' 

Illustration. 

A. draws a bill on B. payable at the '^X. bank '* three months 
after date. Presentment to B. for acceptance is not necessarv- 
It is sufficient to present the bill for payment when due at the 
X. bank.' 

Note. — ^Altbou^^h presentment for acceptanco is unnecessary 
on date bills as between the holder and drawer or indorsers, 
an agent for collection must use due diligence in presenting 

> Byles, pp. 219 and 297, and post, Arts. 160, 190; Of. Crotoe. v. Clay 
(1854), 9 Exch. 604. 

^ Raw chum v. Badakitsen (1854), 9 Moore P. C. at 65. 66; Allen 
V. Suydam {1838). 20 Wend. (N. Y.) at 323; Cnbhs v. Adams (ISb^), 
13 Gniy (Miiss.), 597; Bank v. rrivleft (1828), 1 Pet. (U. S ) 25. 

» miker Y. 8tet8on (1869), 19 0. St. 400. 

(152) 
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them for acceptance, or he will be liable to his principal for when neo- 
dainage resultincr from his negligence,' as where he takes the ^2.**' **^ 
individual acceptance of an officer of the corporation upon 
which the draft is drawn, instead of the company's accept* 
ance.* ^^Sight" in a bill means acceptance, and as sight bills 
are, in the absence of statute, entitled to grace, presentment 
for acceptance is necessary to fix the day of maturity. Sup- 
pose A. draws a bill on B. in Liverpool, payable in London, 
but not saying where, is not presentment for acceptance nec- 
essary? It would be so in France, Nouguiet^ § 1068. By 
German Exchange Law, Art. 24, when a bill is drawn pay- 
able at the house of a third person, the drawer may insert a 
stipulation requiring presentment for acceptance. In France 
it seems the drawer or indorser of any bill may insert such a 
stipulation, Nouguier^ §§ 464-469. 

Art* 148. Due j)resentment for acceptance is a con- nue prwent- 
dition precedent to the exercise by the holder of the c«pi»i"ce. 
rights which arise on dishonor by non-acceptance. 
(Cf. Art 157.) 

Explanation. — "Due presentment for acceptance" 
means presentment in accordance with Arts. 149 to 154. 

Note. — "Presentment" means actual exhibition of the bill, 
and it is not duly presented if the holder merely informs drawee 
that he has it in his possession, but does not produce it, though 
the drawee says he will not accept it.' Subject to Art. 150, 
Expl. 3, the question of due presentment is only material when 
acceptance cannot be obtained. If acceptance is obtained the 
informality of the presentment is immaterial. It is clear that 
the rules as to presentment for payment do not apply in their 
entirety to presentment for acceptance. Cf. Art. 155, n. 

Art. 149. Any person in possession of a bill of By whom. 
exchange may present it for acceptance.* 

Art. 150. The holder of a bill of exchange payable rime for pr». 

,,,- i»-i •• bcntiiiB bill 

at or after Bight is bound either to negotiate it away ^.tcr-itfiiu 

»As to date bill. AlUn t. Suydam (1838). 20 Wend. (N. Y.) 821; 
Pothier, No. 128; Nouguier, % 462. As to sijyht bills, Bank qf Van 
Diemen'8 Land v. Bank qf Victoria (1871), 3 L. R. P. C. at 642. Cf. 
Art. 164, n. 

^Exchange Nat. Bankv. Third Nat. Bank of N. T. (1884), 112 U. S. 
276. 

« Bank v. WiUard (1842), 5 Met. (Maps.) at 222. 

^Nouguier^i 462; German Exchange Law, Art. 18; Thomson, p. 282; 
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Time for pre- OF to present it for acceptance within a reasonable 

sentme bill • ▼ 

after Eight. time. , If he omit to do so the drawer and prior iu- 
dorsers are discharged/ 

Explanation 1. — Reasonable time is a mixed ques- 
tion of law and fact." 

Explanation 2. — In determining what is a reason- 
able time regard is to be had to the nature of the bill, 
the usage of trade with respect to similar bills, and 
the circumstances of the particular case looking to the 
interests both of the holder and the drawer.' 

Illustrations. 

1. A. in Windsor draws a bill on B. in London, payable one 
month after sight. The holder keeps it four days before pre- 
senting it for acceptance. It is then dishonored. This may 
not be an unreasonable delay.* 

2. A. in London draws a bill on B.in Rio, payable sixty 
days after sight. The payee holds it back for four months, 
during: which time Rio bills are at a discount. He then 
negotiates it. This may not be an unreasonable delay.^ 

3. A. in Newfoundland draws a bill {in a set) on B. in Lon- 
don, payable ninety days after sight. The payee holds it back 
for two months and then forwards it for presentment. No 
reason for holding back is shown. This may be an unreason* 
able delay.* 

Cf. Morrison v. Buchanan (1833), 6 C. & P. 18. and Art. 28. as to the 
pint"* of a set. 

^ Mellish V. Rnwdon (1832), 9 Bing. 416; Bamchum v. Badakisaen 
(1864). 9 Moore P. C. 46; Wallace v. ^^rry (1827). 4 Mason (C. C)t.). ;i36; 
Strong V. Khig (1864), 35 III. 9; Cf. Goupy v. Harden (1816), 7 Taunt, 
at 16:i. Cf. Art. 146. 

Md.; Cf. Prescoit Bank v. Caverhj (1856), 7 Gray (Mass.), at 221; 
WaUh V. Dart (1868), 23 Wis. 334. Co/i/ro— law. Aymar v. Beers 
(i827), 7 Cow. (N. Y.) 705; Himmelman y, Hotaliug (1870), 40 Cal. 
Ill; fact, Wallaces. Agry, supra; Fryor v. Bowman (1874), 38 
la. 92. 

■Id.; Wallace V, Agry, sujyra. 

* Fry V. Hill (1817), 7 Taunt. 395; Cf. Shute v. Bohins (1828), 2 C. & 
P. 80. See Goican v. Jackson (18l*2), 20 Johns. (N. Y.) 176 (six months 
in circulation). 

^M llish V. Bawdon^ supra. 

^Straker v. Graham (18:J9). 4 M. & W. 721; Cf. Dumont v. Pope 
(1845), 7 Blackf. (Ind.) 367; Art. 28. 
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4. A. in Calcutta draws a bill on B. in Honff Kong, payaMo Timfe for pre. 

SUlllItlff Dill 

sixty days after sight. The holder retains it for five months, aficiaight. 
during which time China bills are at a discount. lie then ne- 
gx>tiate8 it This may be an unreasonable delay.' 

Explanation 3. — When there is unreasonable de- 
lay the drawjer and prior indorsers aie (probably) 
discharged, although tlie bill when presented is ac- 
cepted.'' 

Illustration. 

A. draws a bill on B. payable to C, three months after siofht. 
C. holds it back for an unreasonable time. He then presents 
it and it is accepted. Before it is due the acceptor fails. A. 
is discharged.' 

Note. — Qu, What, if any, is the liability of a person who 
retains a bill an unreasonable time and then negotiates it with- 
out indorsement? Again, does not negotiation within a reason- 
able time, toties quoUes^ excuse presentment, or is there any 
limit? By German Exchange Law, Art. 19, when a bill pay- 
able after sight does not fix a time for presentment, it must be 
presented within two years of its date. By French Code, Art. 
1G0, as amended by the law of May 3, 186^, bills payable alter 
sight are divided into classes according to tho places where 
they are drawn and payable, and definite limits of time for pre- 
sentment are fixed, varying from three months to one year — e. 
^., bill drawn in Paris on London must be presented for ac- 
ceptance withm three months. Tho effect of this conflict of 
laws has not been considered. 

Art. 151. A bill of exchange, pay.able otherwise rimf* for pn»- 
than at or after sight, may be presented for accepi- I'^ii*-' 
ance at any time before maturity.' 

Note. — In the case of a bill which is due or payable on de- 
mand, presentment for acceptance is merged in presentment 
for payment. In the case of a bill payable after date, it has 
been held in New York (ihe only decision on the point in Eng- 

^Jtamehumv, BnifaTriftsen (1854), 9 Moore P. C. 46; Cf. God/raff v. 
Coulman (1859), 13 Moore P. 0. 11; Phoenix Ins, Co. v. Allen (186;i), 
11 Mich. 501. 

^Sfrnker v. Graham (ia39), 4 M. & W. 721. 

^O'Keefe v. Dunn (1815), 6 Tannt. 3Q7; Townsley v. Svmrall (1829), 
2 Pet. (tJ. S.) 170; German Exchange Law, Art. 18; Nouguiei, § 456. 
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Time for pre- Jahd or America) that it may be presented for acceptance on 
will."* ^ *' *^^e very day it becomes due, and if refused, it may be treated 
as dishonored either for uon-acceptance or non-pajnnent.* 
Ci)nsidering the di£ference in the rules which govern the two 
kinds of presentment, this miorht have important consequences. 
iSee, also, Art. 34. When a bill is presented for payment^ the 
drawee instead of paying it, often accepts it puyabic at his 
banker's. This is in effect a payment by check,' which the 
holder might re'fuse to take. 

Day and hours. Alt. 152. Presentment foF acceptance must (prob- 
ably) be made on a business day, and at a reasonable 
hour.* 

Explanation 1. — When the drawee is a trader 
reasonable hours mean the ordinary business hours of 
his trade.* 

Illustrations. 

Bill drawn on a banker is presented for acceptance after 
banking hours and the bank is found closed. The bill cannot 
be treated as dishonored. 

Note. — It has been held, moreover, that if a bill payable after 
date be presented for acceptance at the house of the drawee, 
his absence when presented, thou<^h at a reasonable hour, would 
not justify a protest for non-acceptance.^ Probably if present- 
ment was made on a non-business day, or at an unreasonable 
hour, and the drawee refused acceptance on some other ground, 
the bill might be treated as dishonored. 

To whom and Art. 153. Presentment for acceptance must be 
made to the drawee personally, or to some person who 
has authority to accept or refuse acceptance on his 
behalf.* 

Explanation 1. — ^When a bill of exchange is drawn 

» Plato V. Reynolds (1863), 27 N. Y. 6R6, Marvin, J., dissenting. 

« Of. Bishop v. Chittfj (1742), 2 Stra. 1196. 

« yelson V. Fotterall (1836), 7 Leigh (Va,), 179; Chitty, p. 199: ByUs, 
p. 182. Cf. Art. 163, and Startup v. Macdonald (1843), 6 M. & Gr. at 
624. 

• Qi, Nelson v. Fotterall (supra), at 194. and Art. 163. 
^Bnnk v. Triple ft (1828), 1 Pet. (IT. S.) 25, at 35. 

• Cheek v. Boper (1804), 5 Esp. 1 75; Sharpe v. Dreu? (1857), 9 Ind. 281. 
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payable at the house or place of business of some per- to whom aud 
son other than the drawee, presentment for acceptance 
at such house or place is not a presentment to the 
drawee,* 

JExplanation 2. — When the drawee is dead present- 
ment must (perhaps) be made to his executor or ad- 
ministrator.' 

Note. — The law on this point is not yet settled. 

JExplanation 3. — If a bill is drawn on two or more 
persons, presentment for acceptance to one is (proba- 
bly) suflBcient, whether partners or not' 

Art 154. The person who presents a bill of ex-PmwecmRy 
change for acceptance must deliver it up to the drawee }^^^'^> *o^' 
if required so to do. The drawee is entitled to retain 
it for twenty-four hours, but after the expiration of 
this time he must re-deliver it accepted or unaccepted.* 

JExplanation 1. — In reckoning the twenty-four 
hours non-business days must be excluded.* 

JExplanation 2. — If after the expiration of the 
twenty-four hours the drawee refuses to re-deliver the 
bill it must be treated as dishonored in order to pre- 
serve the holder's right of recourse against antecedent 
parties.* 

Art 155. Presentment for acceptance is excused, Prenentment - 
and a bill of exchange may be treated as dishonored whJn^exc^d. 
by non-acceptance ; 

» Chiffij, p.198: Of. Art. 155. n. 

»Cf. Stuith V. K S. Wales Bank (1872), 8 Moore, P. C. N. S. at 431- 
46 i, per Mellish, L. J. But see Daniel, § 468. French Code, Art. 1G3. 

' Datne!, § 455. 

* Bank of Van Dietnan's Land v. Bank of Victoria (1871). 3 L. R. P. 
Cat 542-543; Case y, Burt (1866), 15 Mich. 82; Overman v. Bank 
(1864^. 81 N. J. L. at 565; Storif, § 237; French CJode, Art. ^25. 

'IciL Bee at 546-547, as to the effect of a short day — e. g-, Saturday. 

•Id.; Of. Ingram v. Forsier (lb05), 2 J. P. Smiti\. 242; German Rx- 
change Law, Art 20. 
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Presentment 1. When the drawee is discovered to be a ficti- 

for acceptance . i / i \ .^ i • 

when excused, tious peison' OF (perliaps) a person not having capacity 
to contract.* 

2. (Probably) when, after the exercise of reason- 
able diligence, presentment cannot be effected.' 

3. When the drawee is not in funds, and the 
drawer has no reasonable expect<ition that the bill 
will be accepted.* 

NoTB. — In Anon (1700), 1 Ld. Raym. 743, where the drawee 
had absconded, the bill was merely protested lor better secur- 
ity, and at maturity it was agAin protested for non-payment. 
This seems to be the only case in point, but it can hardly be 
a binding precedent now that it is settled that a Tvr\\t of action 
at once ar.ses on dishonor by non-acceptance (Art. 157). At 
the same time it is clear that considerations applicable to pre- 
sentment for payment do not apply in their entirety to present- 
ment for acceptance. Speaking generally, presentment for 
acceptance must be personal, while presontimmt lor payment 
must be local. A bill must be presented for payment where 
the money is. Any one can then hand over tiie money (Cl, 
Art. 107). A bill must be presented for acceptance to the 
drawee himself, for he has to write the acceptance; but the 
place where it is presented to him is comparative^ly immaterial, 
for all he has to do is to take the bill (Cf. Art. 154), A;;;ain 
(except in the oase of demand drafts) the day for payment is a 
fixed day, but the drawee cannot tell on what day it may suit 
the holder to present a bill for acceptance. If the drawee be 
a trader, it is clear that the bill should be presented for accept- 
ance at his place of business, but suppose the drawee is not 
there, what further steps must betaken? What diligence must 
be used before the bill can be treated as dishonored? The 
immediate right of action which arises on nun-acceptance is 
an exceptional right.* How far ought it to be favored? It is 
o.io thing to excuse delay where presentment is necessary; 

» Cf. Smith V. Bellamy (1817), 2 Stark. 223. 

^Byles (12th ed.), p. 187; no decieion in point. 

^Byles (12th ed.), p. 183; Chitiy, p. 199; Brooks' Notary, 4th H. p. 
79; no decision in point. Cf. Smith v. N. S. Wales Bank (1872). 8 
Moore P. C. N. S. at 461-463. Delay excused by picknpss or unavniil- 
able accident, Aymarv, Beers (1827), 7 Cow. (N. Y.) 705; Cf. Art. 169. 

* Robinson v. Ames a822). 20 Johns. (N. Y.) 146; Cf. Ex parte ron- 
geur (1867). 6 L. R. Eq. at 165; Art. 168. 

^ Cf. Art. 157, n., and Dunn v. O'Kee/e (1816), 5 M. & S. at 289, Ab- 
bott, C. J, 
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another to treat a bill as dishonored where presentment is op- Prewutment, 
tionai. <^«^ 

Art. 156. A bill of exchange is dishonored by Dishonor bj 
*' non-acceptance,'* (1) when it is duly presented for»"»»- 
acceptance, and an acceptance in due form is refused 
or cannot be obtained, or (2) when presentment for 
acceptance is excused, and the bill is not accepted. 

Art. 157. Subject to Art* 48, when a bill of ex- corowKjuence 

. . 01 tli>»iiout)r by 

cnan<xe is dishonored by non-acceptance, an iminedi- J^y;^*^***"^ 
ate right of recoui-se again^st the drawer and inclorsers 
accrues to the holder, provided that the proper pro- 
ceedings on dishonor be taken.* 

. Illustration. 

A. draws a bill on B. payable to C. three months after date. 
Two days after it is drawn C. presents the bill to B. for ac- 
ceptance. B. dishonors it. C. can at once sue A. on the bill, 
A. need not wait till it matures. 

NoTK. — This rule seems peculiar to Eni^lish and American 
law. On the continent the holder can only protest the bill for 
non-accej)tance and demand security from the drawer and in- 
dorsers. When the bill matures he must again present it for 
payment. His right of action arises on non-payment.* The 
effect of this conflict of laws has not been judicially con- 
sidered. 

Explanation. — The holder of a bill of exchange 
which has been dishonored by non-acceptance may 
re-present it to the drawee for acceptance or payment, 
though he is not bound so to do.* 

Note. — Suppose a bill is presented for acceptance and dis- 

> Whitehead v. Walher (1842). 9 M. & W. at 616; Watson v. Tarpley 
(1856), 18 How. (U. S.) 617; WaUh v. Blatchley (1863), 6 Wis. 422. 
Notice of dishonor necessary, Art. 189. 

^French Code, Arts. 119-120; German Exchanjje Law, Arts. 26-28. 
AUo the law in Penn.: Read v. Adams (1821). 6 Serg. & R. 356. 

^Hirhling v. Hardey (1817), 7 Taunt, 312; Unox v. Cook (1812). 8 
Mass. 460. 
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[ARts. 1 5^-60. 



ance^ 



Conwqricnoe honorod. The holder p^ives no notice of dishonor, but re-pre- 
non-aocepi! ^^ scnts the bill a few days after and ^ets it accepted. It is dis- 
honored by non-payment. Are the drawer and indorsers dis- 
charged as regards such holder? A subsequent holder without 
notice would not be affected (Art. 191). The proper course is 
to give notice of dishonor, ana at the same time to intimate an 
intention to re-preseut. 



Holder's rtffht 
to jrriii'ml ac- 
cepUiuce. 



Notic* of 
quiilifiiMl ac- 
cepiuiiue. 



Duties as to Qualified Acceptances* 

Art. 158. The holder of a bill of exchange is 
entitled to have it accepted generally. If a general 
acceptance be refused and a qualified acceptance is 
offered or given, the bill may be treated as dishon- 
ored.* 

NoTB. — As to general and qualified acceptances, see Arts. 
38, 39. By German Exchange Law, Art. 20, if the acceptor 
refuses to date his acceptance on a bill payable after sight, it 
may be treated as dishonored. 

Art. 159. If the holder of a bill of exchange elect 
to take a qualified acceptance, he must give notice of 
the qualification to antecedent parties.* 

Note. — As to the effect of the notice when given, see Art 
40. A foreicrn bill should be protested as to the variation. 
The notice sriven must be notice of qualification, not notice of 
dishonor. If the holder give notice of dishonor, he cannot 
take advantage of the acceptance.' 



Korcslry for 
piviieu^ment. 



Presentment for Payment to Charge Drawer and 

Indorsers. 

Art. 160. Due presentment for payment, unless 

> Boehm V. Garcias (1808). 1 Camp. 425; Gammon v. Sehmoll (1814). 
5 Taunt, at 353; Ford v. Angelrodt (1^65), 87 Mo. 50; Cf. French Code, 
Art. 124; German Exchange Law. Art. 22. 

« Cf. Sehag v. Ahithol (1816), 4 M. & S. at 466, Bayley. J.; Whitehead 
V. Walker (1842), 9 M. & W. at 609; Walker v. Bank (1854), 9 N. Y. 
582. 

' C£. Bentinck v. Dorrien (1805), 6 East, 199. 
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excused,^ is a condition precedent to the liability ofNc««ityfor 

a prescutmeut. 

the drawer or indorser of a bill of exchange. The 
omission by the holder to make due presentment de- 
prives him of any right of action on the consideration, 
as well as of his right of recourse on the instrument.* 
Explanation. — Due presentment for payment means 
presentment in accordance with Arts. 160 (a) to 167. 

Note. — The rules applicable to the drawer or indorser of a 
bill apply equally to the indorser of a note* or check,* but they 
are modified as to time as regards the drawer of a check (Art. 
2<>8). See Art. 155, n., presentment for payment and present^ 
ment for acceptance contrasted. . According to French Code, 
Art. 161, a bill must be presented for payment on the day it 
falls due, but it seems no penalty follows the omission to pre- 
sent, provided the bill be duly protested on the following day: 
N'ouguier^ § 1076. Practically, then, protest is substituted for 
presentment for payment. Again, a distinction is drawn be- 
tween the drawer and the indorsers. Omission duly to protest 
discharges the indorsers, but the drawer is not discharged un- 
less he shows affirmatively that the drawee or acceptor hud 
funds to meet the bill.* 

Art. 160 (a). When a bill is presented for pay- what holder 
ment, payment must be demanded according to the™"* ^"**" * 
tenor of the bill/ 

Illustration, 

Holder presents a bill legally payable in silver, and demands 
payment in gold coin. This is not a due presentment.* 

Art 161. A bill payable at or after sight or at a At what time 

* Cf. Arts. 200, 201, as to excuses. 

« Cf. Rotce V. Toung (1820), 2 Blijjh. H. L. at 467; Wood v. Surrelh 
(1878), 89 III. 107; German Ezcbanflre Law, Artn. 41 and 91. 

^Sowardv, Palmer (1818), 8 Tamit. 277; Peacock v. Purcell (1868), 
3'2 L. J. C. P. 266; Smith v. Miller (1870;, 43 N. Y. 171; Adams v. Boyd 
(1878), 38 Ark. 38. 

* ( f . Gihh V. Mather 0882). 2 Cr. & J. at 262-263. Er. C!h. 
» Marker v. Anderson (1839), 21 Wend. (N. Y.) 372. 
•French Code. Arts. 117, 170; Nouauier, §§ 1147-1165. 

^ Sw$pfton V. Pacific Ins. Co. (1872), 44 Cal. 139, at 143. 

* Langenberger v. Kroeger (1874). 48 Cal. 147. 

11 
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Aiwhnttime future time (Art 19) must be presented for payment 

on the day that it falls due,' as determined by Art. 20. 

Bill of ex- Art. 162. A bill of exchange payable on demand 

oQdeinHlii ^(Art. 18) must be presented for payment within a 

reasonable time/ 

Note. — ^There seems to be no English decision in point. The 
cases have arisen either on checks or notes. A check is in- 
tended for prompt presentment and not for negotiation (Art. 
254), so it is doubtful how far the cases on checks apply, even 
to an inland bill.' A note, on the other hand, is a continuincr 
security (Art. 285). Under the continental codes, a bill paya- 
ble at si^viit must be presented for payment within the same 
limit of time that a bill payable after sight must be presented 
for acceptance. This seems the true principle; see Art. 150 
on this point. 

JSxplanation. — ^The holder of a bill who indorses it 
when overdue, is to be deemed an indorser of a bill pay- 
able on demand, within the meaning of this Article.* 

Illustration. 

C is the holder of an overdue bill payable six months after 
date. He indorses it to D. D. must present it to the acceptor 
for payinent within a reasonable time in order to hold C. as 
indorser.* 

Renxonabie Art 163. Presentment for payment must be made 
during reasonable hours.* 

^Philpot V. Bryant (1828), 4 Bing. at 720; Windham Bank v. Norfon 
(1852), 22 Conn. 218; Barnes v. Vauffkan (1859). 6 R. I. 259, French 
Code. Art. 161; see «. g., Wiffen v. Boherts (1795). 1 Esp. 262, present- 
ment on second day of ^race ; Prideaux v. Collier (1817), 2 Stark. 58. 
presentment on day after maturity. Presentment necessary at^ the time 
each installment of bill falls due, Eastman v. Furman (1864). 24 Cal. 379. 

^ Byles, p. 211; Story ^ § 825. Reasonable time: Nat, Banking Co, v. 
Bank (1869). 68 Pa. St. 404; Muncff Dist. v. Comwonfcealth (1877), 84 
Pa. St 464.' Unreasonable time: Chambers v. Hill ( i863), 26 Thx. 4' 2. 
Same rule as to bills at sight without ffrace: Montelius v. CharUs 
(1875), 76 III. 803; Walsh v. Dai-i (1868), 23 Wis. 384. 

•But see Hanker v. Anderson (1839). 31 Wend. (N. Y.)372. 

* Bishop V, Dexter (1818), 2 Com . 419; Pryor v. Bowtnan (1874), 88 
la. 92; Light v. Kingsbury (187^), 50 Me. 331; Beebe v. Brooks (1859;, 

i2aa.808. 

^Swartz V. Bedfield (1874), 18 Kans. 550. 

• Wilkins V. Jddis (1831), 2 B. & Ad. 188. 
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^Explanation 1. — When the payor is a trader, and Refl»«onabie 
the bill is payable at his place of business, reasonable 
hours mean the ordinary business hours qf his trade/ 

Illustrations. 

1. Bill accepted payable at a bank. It must be presented 
during banking hours.* ' 

2. Bill drawn on a merchant is presented for payment at his 
counting-house at 6.30. This may be a reasonable hour.' 

3. Bill payable at the private residence of the payor is pre- 
sented for payment at 8 p. m. This is a reasonable hour.* 

4. Bill payable generally is presented for payment at 11 
p. m. at the acceptor's private residence. This is an unreason- 
ble hour.* 

NoTB. — The reasonableness of the hour must depend on 
^whether the payor's place of business is also his residence. He 
18 not bound to stay at his place of business after the usual 
hour. When a bill is payable at the payor's residence, proba- 
bly a presentment up to bed-time would be sudicient.* 

Explanation 2. — When presentment is made at an 

unreasonable hour, but payment is refused on some 

other ground, the bill is deemed to have been duly 

presented/ ' 

Illustration'. 

Bill payable at bank is presented after banking hours to the 
cashier, who is found at the bank, and he merely replies, " no 
funds." This is a due presentment.* 

» Elfard v. Teed (1813). 1 M. & S. 28; Cf. Startup v. MacdonaJd 
(1843), 6 M. & Gr. at 624; Allen v. Edmundson (1848), 2 Exch. at 728. 

»Id.: Parker v. Gordon (1806), 7 EaFt. 386; Bank v. Carneal (18.-9). 
2 Pet. 543; Cf. WTiitaker v. Bank (1836). 1 C. M. & R. 750, banker's 
daty to pay, see next Expl. 

* Morgan v. Davison (1815), 1 Stark. 114; Cf. Barclay v. Barley (1810), 
2 Gamp. 627 (8 p. no.). Have business hours cban^ed since then? 

* THgga v. yewnham (1825), 10 Moore, 249; WilkinsY. Jadia (1831), 
2 B. & Ad. 1885 C£. Farnsworth v. Allen (1856), 4 Gray (Mass.), 453 (^ 
p. m.). 

^Dana r. Sawyer (1843), 22 Me. 244; Ct. Lunt y. Adams (1840), 17 
Me. 280 (8a.ro.). 

^Skelton v. Dustin (1879), 92 111. 49. 

"* Henry v. Lee (1814), 2 Chitty. 124; GameU v. Woodcock (1817), 6 
M. & S. 44; Dana v. Sawyer, supra. 

*SaU Spring Bank y. Burton (1874), 58 N. Y. 430; Bank v. Hollister 
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By whom. Art. 164. Presentment for payment must be made 

by the holder of a bill, or by some person authorized 
to receive the money on his behalf.' Cf. Art 236. 
Exception. — Presentment through the post-office 

may be sufficient.' 

• 

Note. — As to who must make the presentment preliminary 
to protest, see Art. 177, n. 

Duties of Agent. — A collecting agent is, of course, liable to 
his principal if he does not use due diligence in presenting a 
bill for payment and take the proper proceedings on dishonor.' 
The same rule applies to a pledgee or person holding a bill as 
collateral security.^ An agent is, as a rule, responsible for the 
default of a sub-agent whom he employs; and it is accordingly 
held that a bank receiving a bill for collection, whether pay- 
able at its counter or elsewhere, is liable iof\ any default 
occurring in its collection, whether of the officers and immediate 
servants, or other agents of the bank or its correspondents, or 
agents employed by such correspondents, including the notar}', 
at least in the absence of any usage or agreement to the con- 
trary;^ but other authorities holding this rule admit an exception 
when the sub-agent is a notary, on the ground that he is a 
public officer and the agent of the holder ^ On the other hand, 
it is held by some courts, that the duty of the collecting bank 

(1858), 17 N. Y. 46; Shepherd v. Chamherlln (f867). 8 Gray (Miuw.), 
225: First Nat, Bank v. iJwen (1867), 23 la. 186; Reed v. Wilsom 
(1879), 41 N. J. L. 29. 

^Uftley V. MUls (1791). 4 T. R. at r75; Walker v. MacdonaJd (184^), 
2 Exch. at 582; Cf. Cole v. Jessop (1854), 10 N. Y. at 100; Shed v. Brett 
(182:^), 1 Pick. (Mass.) 401. 

^Ueywood v. Pickering (1874), 9 L. R. Q. B. 428 at 432; Pier v. ffei»»- 
richshoffen (1877). 67 Mo. 16:3; Cf. Prideaux v. Criddle (1869), 4 L. R. 
Q. B. at 461; Windham Bank v. Norton (1852). 22 Conn. 214; Indig v. 
Nat. City Bank (1880). 80 N. Y. 100. But see Stuckert v. Anderson 
(1837),3Whart. (Pa.) 116. 

«Ct. Lyaaght v. Biyant (1850), 19 L. J. C. P. at 160, Maule. J., and 
Art. 147, n.; Mechanics' Bank v. Bank (1843). 6 Met. (Mass.) 13. 

* Peacock v. Pureell (1863). 32 L. J. C. P. 266; Briggs v. ParsonM 
(1878), 39 Mich. 400; Mauney v. Coit (1879), 80 N. C. 3u6 

^Ayrault v. Bank (187i), 47 N. Y. 570 at 673; Allen v. Mer- 
chants' Bank (1839), 22 Wend. (N. Y.) 215; Bank of Lindsborg v. Oher 
(1884). 31 Kans. 599; Davey v. Jones (1880), 13 Vroom (N. J.), 28; 
Bird V. Bank (1876). 93 U. S, 96. 

^Britton V. NiccbUs (1881), 104 U. S. 757; Bank v. Butler (1886). 41 
0. St. 519; Baldmn v. Bank (1846). 1 La. An. 13; Bowling v. Arthur 
(1857), 34 Miss. 41; Cf. Stacy v. Bank (1860), 12 Wis. 629. But cf. 
Oerhadt v. Sav, Inst, (1866), 38 Mo. 60, (bank liable for notary under 
bond to the bank) ' 
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is discharg-ed bv the exercise of due* care in the selection of By whom, 
suitable sub-agents.^ 

Art. 165. The person who presents a bill for pay- Bm must be 
ment must produce it, and must be ready and willing 
to deliver it up on receiving payment.^ 

Note. — If the bill be lost a copy should be presented — but 
qtu as to the sufficiency of this? A protest it seems can be 
made on a copy.* As to the parts of a set, see Arts. 27 and 29. 

jExpktnation, — When the bill is not produced, but 
payment is refused on some other ground, the bill is 
deemed to have been duly presented.* 

Art. 166. When a bill is made payable at a partic- At what piaoe. 
ular place by the drawer in his draft, or by the ac- 
ceptor in a general acceptance (Cf. Art. 39 (3) ), pre- 
sentment for payment must be made at that place/ 

Illustrations. 

1. A. draws a bill on B. in Liverpool, payable in London. 
B. accepts it, payable at the " X. Bank," London. Present- 
ment- must be made at the '^ X. Bank J' Presentment to B. in 
Liverpool is not sufficient to charge the drawer.* 

2. A. draws a bill on B. residing in Boston. B. accepts it, 
payable at the ^^X. Bank" in Boston. This is a general ac- 

» Warren Bank v. Suffolk Bank (1852), 10 Cush. (Mass.) 582; Belle* 
Mire V. Bank (1838), 4 Whart. (Pa.) 105; Daly v. Bank (1874), 56 Mo. 
94; Staey v. Bank (1860), 12 Wis. 629. 

^Cf. Hansard v. Robinson (1827). 7 B. &C. at 94: Gnffln v. Weather- 
by (1868). 3 L. R. Q. B. at 760; Musson v. Lake (184")). 4 How. (U. S.) 
262; Arnold v. Dresser (1864), 8 Allen (Mass.), 435; Art. 206. 

^Dehern v. Harriott (1691). 1 Show. 163; Pothier, No 145; Brooks^ 
Notary, 4 ed. pp. 137, 217. Presentment bv copy and tendering a bond 
of indemnity, valid, iMne v. Bank (1872), 9 Heisk. (Tenn.) 419. 

* Gilbert v. Dennis (1842), 3 Met. (Mass.) 495: King v. Crowell (1873), 
61 Me. 244. 

* Gibb V. Mather (1832), 2 Cr. & J. 254 at 262, Ex. Ch. ; Bank of U, S. 
V. Smith (1826). 11 Wheat. (CT. S.) 171; Cf. Boydelly. Harkness (1846), 
S C. B. at 171; German Exchange Law, Art. 43. Contra^ Fuller v. 
Di«gman (1875), 41 la. 506. 

« Gibb V. Mather (18-32), 2 Cr. & J. 254, Ex. Cb. ; Sha%r v. Re.fd (1&31), 
12 Pick. (Mass.) 132. Contra, Mason v. Franklin (1808). 3 Johns. (N. 
Y.) 202. 
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Atwhatpiac*. oeptance (Art. 39); but presentment at the '*X. Bank'* is 
necessary to charge the drawer and indorsers.^ 

3. C, the holder of a note payable on demand at the X. 
Bank, indorses it to D. D. writes to the maker requesting 
payment. This is not a sufficient demand to charge C. as iu- 
(Jorser.* 

Explanation 1. — When a bill is made payable at a 
bank in a town where there is a clearing-iiouse, pre- 
sentment through the clearing-house is (probably) a 
sufficient presentment at that bank.' 

Explanation 2. — When a bill of exchange contains 
the address of the drawee, and no place of payment is 
specified, it is payable at such address.^ 

Note. — Presentment may be made at such address, but it 
does not seem to be decided that it must be made there. Si*e 
next note. Dating a note at a certain place does not make it 
payable there, but it is only prima facie evidence of the place 
of payment." And presentment for payment at place of date 
is insufficient, if the place of business or residence of the maker 
can be ascertained on due inquiry." 

To whom pre. Art. 167. When a place of payment is designated 
bemiide. by a bill, presentment for payment at that place is a 
sufficient presentment to the drawee or acceptor with- 
out any further demand.' 

Explanation I. — It is the duty of the payor to see 

that the money is ready at the place where the bill is 

• 

> Troy Bank v. Lauman (1859), 19 N. Y. 477; CL Saul v. Jones 
(1868), 28 L. J. Q. B. 37. 
^Porker v. Straud (U85), 98 N. Y. 379. 
^Reynolds v. Chettle (1811), 2 Camp. 595; Harris v. Parker (1833), 3 

Tyr. 870. 

* Hine v. Allely (1833)» 1 N. & M. 433; Buxton v. Jones (1840), 1 M. 
ic Gr. 83; Cox v. NaL Bank (1879). 100 U. S. 704. 

» BJodgett v. Durgin (1859). 32 Vt. 361 ; Of. Childs v. Laflin (1870). 55 
III. at 160. 

• Taylor v. Snyder (1846), 3 Den. (N. Y.) 145; Hartford Bank v. 
Green (1861). 11 la. 476. 

^ De Bergorechev. Pi7Ztn (1826). 3 Binpr. 476; Wilmot v. WiWafns 
(1844), 7 M. & Gr. 1017; Lawrence v. Dohyns (ISrO), 80 Mo. 196; CL 
Bwteruforth v. I^ Despencer (1814), 3 M. & S. 149. 
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payable, and that there is some person there w'^^^^^^JJ^^^'lumllSt 
authority to hand over the money in exchange for the »» "^•»**«- 
bill.' 

IlXUSTRATlOXSU 

1. B. makes a note payable at his house in Maidstone and 
atthe*'X. Bank," London. Presentment at either place is 
sufficient.' 

2. B. accepts a bill " payable at No. 1, X. Street, London." 
B. dies. Presentment at 1, X. Street, is sufficient, without 
making search for B.'s executor.* 

3. Bill addressed to " Mr. B., No. 1, X. Street, London." 
B. accepts it generally. It is presented at No. 1, X. Street, 
and the house is found shut up. This is sufficient* 

4. Bill addressed to " Mr. B., No. 1, X. Street, London." 
B. accepts it generally. The holder takes the bill to No. 1, X. 
Street, and inquires for B. A woman living in the house in- 
forms him that B. has left. This is sufficiient." 

5. B. accepts a bill paj'able at the " X. Bank." At matu- 
rity the '^X. Bank" hold the bill, but B. has no assets 
there. This is sufficient No presentment to B. personally is 
necessary .' But the mere physical presence of the bill in the 
bank without the knowledge of its officers, would be •insuffi- 
cient' 

6. B. makes a note ^^ payable at Chicago." If B. has no 
place of business or residence in Chicago, the presence of the 
holder with the note on day of maturity anywhere in Chicagro 
will constitute due presentment* 

> Brown V. McDermott (1805), 5 Esp. 265; Buxton ▼. Jone» (1840), 1 
M. & Gr. at 86. 

• Beech'ng v. Gower (1816), Holt, N. P. C. 813; Cf. PoUardv. Herriea 
(1803), 3 B. & P. 335; Maiden Bank v. Baldwin (1859). 13 Gray (Mass.), 
154: Allen v. Atery (1859), 47 .Vie. 287. 

» Philpot V. Bryant (1827), 3 C. & P. 244. 

* Hiue V. Allely (1833), 4 B. & Ad. 624: Stnifhf^s v. Kendall (1861), 
41 I 'a. St 214; C*. Cox v. Nat. Bank (1879), 100 U. S. 704. 

* Buxton y. Jones (1840), 1 M. & Gr. 83. 

^Bailey y. Porter (ISib), 14 M. & W. 44; North Bank ▼. Ahho/t 
(1833), 13 Pick. (Mass.) 465; Huffakery.Bank(]SlB). 13 Bmh. (Ky.) 644. 
» Chicopee Bank v. Philadelphia Bank (186il), 8 Wall. (U. S. ) 041. 

• Meyer v. Hihaher (1872), 47 N. Y. 265. 
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To whom pre- Explanation 2. — When no place of payment is des- 
iMimade. ignated by a bill, presentment for payment should be 
made to the drawee or acceptor at his place of busi- 
ness or residence.* 

Explanation 3. — When presentment for payment 
of a bill payable generally is made at an improper 
place, but payment is refused on some other ground, 
the bill is deemed to have been duly presented. 

Illustbatiox. 

C, the holder of a note specifying no place of payment, 
meets B., the maker, on the street on day of maturity, and pre- 
sents it for payment. B. merely says he is unable to pay it, 
and raises no objection to the place of the demand. This 
is (probably) due presentment.* 

Note. — The law on this'point is not clearly settled, but the 
test question in all cases is this — Has due diligence been used 
in making the demand for payment? If the bill is payable 
generally, the place where the presentment is made to the ac- 
ceptor himself is, within the limits of Expl. 3, immaterial. But 
when demand on the acceptor personally is not made, the 
question is, not where it rmiat be made, but at what place pre- 
sentmQjit for payment is sufficients and excuses the holder from 
further inquiry. Three rules may be laid down. (1.) If the 
acceptor hus, at the time the bill matures,' an established place 
of business, presentment there at the proper hour is sufficient, 
though the place is found closed.* (2.) If the acceptor has 
no place of business, or it cannot be found on due inquiry, pre- 
sentment at the then residence of the acceptor at a proper hour 
is sufficient, and no further search need be made.' (3.) But 
if the acceptor has removed into another state or country from 
that in which he resided at the execution of the bill, present- 

> Cf. Mitchell V. Baring (1829). 10 B. & C. at 9; Barnes v. Vaughan 
(1859), H R. I. 259; Shed v. Brett (1823), 1 Pick. (Ma«^s.) 413. 

*Cf. King v. Crmcell (1873), 61 Me. 244; King v. Holmes. (1849), 11 
Pa. St. 456; Arte. 163, 165. 

» Granite Bank v. Ayers (1835), 16 Pick. (Mass.) 392; Talhot v. Com- 
monwealth Bank (1880). 129 Mass. C7. 

* West V, Brown (1856). 6 0. St. 542; Cf. Bank v. Mud get f (1870). 44 
N. Y. 514; Sussex Bank v. Baldwin (1840), 2 Harrison (N. J.), 487; 
Wallace v. Crilley (1879), 46 Wis. 577. 

* Bank v. Orvis (1876), 42 la. 691; Packard v. Lyon (1855). 5 Diier 
(N. Y.\, 82; Brooks v. Blaney (1873). 62 Me. 456; Chard v. Fox (1849). 
14 Q. B. 230. 
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nient at h\^ former residence or place of business will bo suflR- To whom 
cieot.^ By some authorities, presentment is dispensed with J[^''|^"J2Jjg 
in such case.^ If he has only removed to another locality in 
the same state or country, presentment must be made in ac- 
cordance with rule (1) and (-d).* German Exchange Law, Art. 
91, provides that when a bill is not payable at a particular place 
it must be presented for payment at the office of the drawee if 
he have one, or if not at his residence. If his office and resi- 
dence are unknown, inquiry is to be made of the police, and 
th«) fact that search has been made for him is to be recorded in 
the protest. The proposed New York Civil Code (Draft of 
1888), § 2781, provides that a negotiable instrument must be 
presented to the principal debtor if he can be found at the 
place where presentment should be made; if not, it must bo 
presented at his place of residence or business, to some other 
person having charge thereof or employed therein, if one can 
be found there. If the instrument does not specify a place of 
payment, it must be presented at the place of business or resi- , 
dence of the principal debtor, or wherever he may bo found, 
at the option of the presentor. 

Explanation 4. — When a bill is addressed to, or 
accepted, by two or more persons, who are not partners, 
and no place of payment is designated, presentment 
for payment must be made to them all.* 

Explanation 6. — When the drawee or acceptor of 
a bill is dead, and no place of payment is designated, 
presentment for payment must be made to his execu- • 
tors or administrators, if they can be found.* 

Art. 168. Presentment for payment is dispensed Excn»e« for 

'- '' * non-preseut- 

witn ™«"^ 

^M*Oruder v. Bank (1824). 9 Wheat. (U. S.) 698; and Taijlor v. 5wy. 
der (1846), 8 Den. (N. Y.) 145; Grafton Bank v. Cox (186y), 13 Gray 
(Mass.), 503; Het-riek v. Baldwin (1871), 17 Minn. 209. 

* Foster V. Julien (1861), 24 N. Y. 28; Gist v. Lyhrand (1828), 8 0. 
808. Contra, Wheeler v. Field (1843), 6 Met. (Mais.) 290. 

^Anderson v. Drake (1817). 14 Johns. (N. Y.) 114; Of. Beid v. Mor- 
rism (1841). 2 Wattfl.& S. (Pa.) 401. 

* Union Bank v. Willis (1844), 8 Met. (Mjirr.) 504; Blake v. MeMiUen 
ri871), 83 la. 150; Cf. Gates v. Beecher (1875), 60 N. Y. 518, aR to ex- 
partnen. Contra^ Harris v. Clark (1840), 10 0. 5. See as to joint and 
several note, Britt v. Lawtton (1878), 15 Hun, 123. 

^Gowerv. Moore (1845), 27 Mo. 16; Frayzer v. Dameron (1878), 6 
Mo. Ap. 153; Cf. Caunt v. Thompson (1849). 7 C. B. 400; Byles. p. 
207; French Code, Art. 163. But see Hale v. Burr (1815), 17 Mass. 86; 
Lnudry v. Stanshury (1830), 10 La. 484. holding demand excused if ad* 
laiQistrator exempt from suit at the time. 
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SJn^p'IJiSiuV (^0 When the drawee is a fictitious person/ or 
™^** " (perhaps) a person not having capacity to con- 

tract.' 
(2.) As regards Jbhe drawer or an indorser, when 
such drawer or indorser is, as between the 
parties to the bill, the principal debtor, and 
has no reason to expect that the bill would be 
paid if presented to the drawee or acceptor.' 
Cf. Art. 200. 

Illustrations. 

1. A. draws a bill on B. payable to his own order, and in* 
dorses it. B. accepts it to accommodate A. C. also indorses 
it to accommodate A. A. discounts it with D. A. does not 
provide B. with any funds to pay it. Presentment is not neo« 
essary to charge A.,* but is necessary to charge C* 

2. A. draws a check on the ^' B. Bank," not having sufficient 
funds there to meet it, and having no reason to expect that it 
will be honored. Presentment is not necessary to charge A.' 

Note. — As regards this excuse, presentment for payment 
and notice of dishonor are said, in Terry v. Parker^^ to rest on 
the same grounds. As to French Law, see Art. IGO, n. 

(3.) As regards the drawer or an indorser, when 
such drawer or indorser has received such an 
assignment of the property of the acceptor as 
will dispense yvith notice of dishonor: Art. 
200, a. (5.) 

^SffiUh V. Bellawy (1817). 2 Stnrk. 2a3: Cf. Art. 2. 

« Hylen (12th ed.). p. 187; Chitty, p. 202; Parsons, I, p. 444. sed qu9 
Wyman v. Adams (1853), 12 Cu8h. (Mass.) 210. 

Hf. Turner v. Samson (1876), 2 L. R. Q. B. D. 23, C. A.; Pothier, 
No. 157. 

* Terry v. Parker (1837), 6 A. & E. 502; Cf. ShHner v. Keller (1855). 
25 Pa. St. 61. 

* Saul V. Jones (1858), 28 L. J. Q. B. 37; French v. Bank (1807). 4 
Cranch (C. Ct.). 141. 

« Wirfh V. Austin (1875). 10 L. R. C. P. 689; Cf. Shaffer v. Maddax 
(1879), 9 Neb. 205; Mohfei/ v. Clark (185S), 28 Barb. (N. Y.) 390; MUer 
▼. Trovinger (1857). 7 0. St. 281. 
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(4,) When no place of payment is desiojnated and Kxmse^ for 

the acceptor absconds before maturity.* ^«"'' 

(5.) When, after the exercise of reasonable dili- 
gence, presentment cannot be effected. Cf. 
Art. 200. 
Explanation. — The fact that the holder has reason 
to believe that the bill will, on presentation, be dis- 
honored, does not dispense with the necessity for pre- 
sentment.' 

Illustrations. 

1. Bill drawn on B. is accepted by an agent. At the time 
the bill matures B. is abroad. This is no excuse; presentment 
should be made to the agent.' 

2. B. makes a note '^ payable at Guildford.'' B. has no resi- 
dence there. The note is presented at two banks, and then 
treated as dishonored. This is sufficient.^ 

3. The B. Company makes a note payable at its office at 
the place of execution, and before the note matures, removes 
from the state. Presentment is excused.^ 

4. The drawer of a bill orders the drawee not to pay it. 
The holder hears of this. Presentment' is not dispensed witli.* 

5. The acceptor of a bill informs the "holder that he cannot, 
or will not, pay it when due. Presentment is not dispensed 
with.' 

6. The acceptor of a bill becomes bankrupt before it ma« 

^Lehman v. Jonen (1841), 1 W. & S. (Pa.) 126; CJf. Spies v. GUmore 

(1848). 1 N. Y. at 826. AUter, if a specified place of payment, 5a;«rf^ v. 

Clarke (1849), 19 L. J. C. P. 84. Contra, in any case, Pieiee v. Cate 

(1853), 12 Cu^h. (Mass.) 190. 

Cf. Pothier, Nob. 144-147; Be East of Eng. Co. (1868), 4 L. R. Ch. 
at 18. " i^ > ' 

* Phillips V. ^ff^tn^ (1809). 2 Taunt. 206. 

*HarfftjY. WooHroffe (1818). 2 Stark. 819. 

^ Smith V. Pof7/oM (1882), 87 N. Y. 590; Cf. Foster v. Julien (1861). 
24 N. Y. 28. 

Hill V. Heap (1823). D. k R. N. P. C. 57; Cf. NiehoUon v. Gouthit 
0796). 2 H. Bl. 609. Contra, lAlhy v. Miller (1820), 2 W. & McC. (JS. 
C.)267. 

"f Baker ▼. Birch (1811), 3 Camp. 107; Ex parte Bignold (1836). 1 
Deac 712. Sed qu9 
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(art. 169 



Excuses for tureB. Presentment is not excused; it should be made to the 

nou-preaeut^ , 

menu acceptor.' 

(6.) By waiver, express or implied.* 
Explanation 1. — Waiver of notice of dishonor does 
• not of itself include a waiver of presentment for pay- 
ment." 

Explanation 2. — A waiver of protest includes a 
waiver of presentment for payment* 

Note. — As to waivers in the bill or indorsement, see Art. 
121. The rules on this point concerning what amounts to a 
waiver, time when it may be made, etc., apply equally to waiv- 
ers of notice of dishonor, treated more fully, posty Art. 3i00 (7). 
German Exchange Law, Art. 42, provides that when the draw- 
er or indorser inserts the term "protest waived," presentment 
for payment is not waived thereby, but it lies on such drawer 
or indorser to prove that the bill has not been duly presented. 



Exoii«e8 for 
(t' Imv in pre* 
leotment. 



Art. 169. Delay in making presentment for pay- 
ment is excused when such delay is caused by circum- 
stances beyond the control of the holder, and 4iot im- 
putable to his negligence.* Cf. Art. 201. 

Illustrations. 

1. The holder of a bill dies suddenly just before it matures. 
The circumstances may be such as to excuse delay.^ 

2. Bill drawn in England, payable in Leghorn. At the time 

» Esdaile v, Sowerhy (1809). 11 East, at 117; Howe v. Bowes (1813), 
6 Taunt. 30 Ex. Cb.; Barf on v. Baker (1815), 1 S. & R. (Pa.) 334; tfw 
ard Bank v. Carson (1878), 30 Md. 18; PofhUr, No. 147. 

^HopUy V. Dufresne (1812); 15 East, 275; Rindge v. Kimhall (1878). 
124 MliRs. 209; Pollard v. Botcen (1877). 57 Ind. 822; Knapp v. Bun- 
als (1875), 87 Wis. 135; Givens v. Bank (1877), 85 III. 442; Cf. Ex 
parte Bignold (1836), 1 Deac. at 787. 

^Hill V. Heap (1823), D. & R. N. P. C. 57; Berkshire Bank v. 
Jones (1810), 6 Mass. 524; Voorhies v. Aflee (1870). 29 la. 49; WiU 
kins V. Datoes (1862), 20 La. Ann. 538. Contra^ Coddington v. Davis 
(1848), 1 N. Y. 186; Matthey v. Gaily (1854), 4 Cal. 62; Of. Art iOO. 

* Harvey v. Nelson (1879), 81 La. An. 434; Coddington v. Daris 
(1848), 1 N. Y. 186; Hood v. Hallenbeck (1876), 7 Hun (N.Y.), at 364- 

» Windham Bankv. Norton (1852). 22 Conn. 214; Pothier, No. 114; 
Nnugnier, §§ 1107-1108; Story, § 327; Cf. Rothschild v. Currie (1841), 
1 Q.' B. at 47. 

• White V. Stoddard (1858), 11 Gray (Mass.), 258; Pothier, No. 144. 
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the bill matures Leghorn is besieged. The holder is not in Bxct«» fpx^ 
Leghorn. This excuses delay.* ieutmeut. 

3. Bill presented for payment by post. It is sent off in time 
to reach the drawee on the day of maturity, but by roisUke of 
the post-office is delayed some days. The delay is excused.' 

4. Bill drawn in England, payable in Paris. By a French 
moratory law, passed in consequence of war, the maturity of 
bills payable in Paris is postponed three months. The delay 
in making presentment is excused.* 

Explanation. — When the cause of delay ceases to 
operate, presentment for payment must be made with 
reasonable diligence.* Cf. Art. 201. 

Note. — The cases do not clearly distinguish between ex- 
cuses for non-presentment and excuses for delay in present- 
ment, but surely when the question is one of reasonable dili- 
gence the distinction is an important oue.^ 

Art. 170. A bill is said to be dishonored by non- Dishnn'^rhy 
payment — (a) when it is duly presented for payment, "''"*'*^^"'^ 
and payment is refused or cannot be obtained;* or 
{b)y when presentment for payment is excused, and 
the bill is overdue and unpaid. 

Art. 171. Subject to Art. 184 the holder of a bill con«eqnonc« 
which is dishonored by non-payment acquires an 
immediate right of recourse against all antecedent 
parties, provided he take the necessary proceedings on 
dishonor.* 

Note. — As to when the holder's right of iiction accrues 
against an indorser, see Art. 252, Expl. 2, note. 

* Patience v. TownUy (1805), 2 J. P. Smith, 223; Dunbar v. Tyler 
(1871), 44 Miss. 1. 

* Windham Bank v. Norton (1852), 22 Conn. 214; Pier v. Heinrich- 
sehoffen (1877), 67 Mo. 163; S. C. 29 Am. R. 501 ; Cf. Art. 201. 

« Rouquetie v. Overman (1876), 10 L. R. Q. B. 525. 

* Dunbar v. Tyler (1870), 44 Miss. 1 ; Peters y.Hobba (1867), 25 Ark. 67. 
*Cf. Allen V. Edmundson (1848), 2 Exch. at 724, notice of dishonor. 
•Cf. Mellish v. Simeon (1794), 2 H. B1. 378; Butterworth v. Despencer 

(1H14). 8 M. & S. 150. 

^ Ex parte Valine (1812), 1 Rose, 803; Siggere v. Leicie (1834), C. M. 
A R. 370. 
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Presentment for Payment to Charge Acceptor or 

Maker. 

prenentment to Art. 172. When a bill is payable generally (Art. 
c«ptof- 38) presentment for payment is not requisite in order 

to charge the acceptor.^ 

NoTK. — The reason is that at common law the debtor is 
bound to seek out his creditor to pay him.' The practical im- 
portance of the rule is that the acceptor cannot avail himself of 
any informality in the presentment. No one would be likely 
to bring an action without Brst applying for payment. 

Explanation 1. — When a bill is payable at a par- 
ticular place, no presentment is necessary to charge 
the acceptor.' . 

Illitstration. 

B. makes a note payable at the ''X, Bank.*' The bolder 
can maintain suit against B. without first presenting the note 
for payment; * but if B. show that he was ready to pay on day 
of maturity at the place named, it is a defense against any 
claim for interest, damages or costs since maturity, certainly if 
the sum due is deposited in court;' and if damaged he is dis- 
charged 'pro tardo} 

NoTB. — The law is now uniform in America in holding de- 
mand at the plHce named not a condition precedent to the ac- 
ceptor's or maker's liability,' but the contrary doctrine finally 

' Howe V. Your^g (1820), 2 Blijrh. H. L. at 467-468, Bapley, J. 

2 Cranley v. Hillaty (1812), 2 M. & S. 120; y^'alton v. Mascall (1844), 
13 M. & W. at 458. Parke. B. 

« Wallace v. McConnell (1839), 13 Pet. (U. S.) 136: Yeaton v. Bumey 
(1871), 62 III. 62: Hilh v. Pface (1872), 43 N. Y. 520: Howard v. Boor- 
wan (I'-eS), 17 Wis. 459; Maiden Bank v. Baldwin (1859/, 13 Gray 
(Mass.), 154. The hiw in Enarland as to bills of exchange by statute, 1 
& 2 Geo. 4, c. 78; British Code, § 19 (2) (c). Contra, at common law, 
Bowe V. Young (1820), 2 Brod. & B. 165. 

* Id. Contra, in England, Bowes v. Howe{lSlS), 5Taunt, 80, Ex. Ch. ; 
Spindler v. Grellett (1847), 1 Exch. 384; unless place of payment Is 
mere memorandum at the foot of the note. Price v. Mitchell (1815), 4 
Camp. 200; Exon v. Bussell (1816), 4 M. A S. 597. 

* Mahdn v. Waters (1875), 60 Mo. 167; Yeaton v. Bumey, sttpra. 

* Lazier v. Horan (1880), 55 Iowa, 75. 

' Except bank notes on aemand. Bank of N, C, v. Bank (1851), 13 Ired. 
L. (N. C.) 75; Dougherty v. Bank (1863), 13 Ga. 288. Contra, Haxton 
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prevailed in Englnnd, and gave rise to a statute bringing bills Presentment to 
of exchange into conformity with the American doctrine, but*^"^j^*^°" 
leaving promissfory notes still subject to the rules of the coin* 
mon law in England.' 

Explanation 2.— The acceptor may, by the terras 
of a qualified acceptance (Art. 39), make present- 
iqent for payment a condition precedent to his lia- 
bility.* 

Itxttstratton*. 

B. accepts a bill payable at the ^^ X. Bank only and not else- 
where.'' The holder must present it for payment at the X. 
Bank before he can sue B.' 

Note. — ^Neither a bill or note can be drawn conditionally 
(Art. 10). Hence it would seem that any words which made 
a demand a condition to liability, would render the instrument 
invah'd as a bill or note. If a note is payable ^^on demand/' 
or *^on presentation at the X. Bank," the holder may recover 
without proving demand.^ But demand has been held neces- 
sary before suing the maker of a note running, *^ On demand, 
I promise to pay C. or order at sight,"* and where maker 
promised to pay ^^on demand five months after date at the X. 
Bank." • 

Explanation 3. — When, by the terras of an accept- 
ance, presentment is required, the acceptor, in the ab- 
sence of express stipulation, is not discharged by the 
mere omission to present the bill for payment on the 
day it matures.^ 

V. Bishop (1829), 3 Wend. (N. Y.) 13; Montgomery, r. Elliott (1844), 6 
Ala. 701. 

» British Code, § 87 (1); Cf. Qilh v. Mather (1832), 2 Or. k J. at 262, 
263; Emhlin v, Dartnell'ilUA), 12 M. & W. 840. 

« Rowe V. Young (1820), 2 BliVh. 391, H. L., as modified by 1 & 2 Geo. 
4, c. 78; reproduced in British Code, 1 19, (2) (c). 

*Hal8tead v. Skelton (1843), 6 Q. B. at 93, 94, Ex. Ch. 

* Norton v. Ellafn (1837), 2 M. & VV. at 464; Warner v. Iron Co, 
(1878), 8 Woodfl (a a.), 514; Cf. Dodd v. Gill (1862), 3 F. & F. 261; 
New Hope Co. v. Pen-v (1850). 11 III. 467. 

» Dixon V. Nuttal (1834), 1 Or. M. A R. 307. 

• Cf. Amtistead v. Armistead (1839), 10 Leigrh (Va.), at 623; Wallace 
V. MeConnell (1889), 13 Pet (U. S.) at 147. Contra,Oammon v. Everett 
(1845), 25 Me. 66. 

^ Smith V. Vertue (1860), 80 L. J. C. P. 56 at 59; «ee per Keating, J., 
at 60, as to acceptance to pay at a particular olace. 
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[arts. 173-74. 



Presentment to NoTE. — ^When a bill IS accepted payable at aparticular place 

ceptor!*^ and there only, the acceptor's position is analogous to that of 

the drawer of a check.^ If, then, he could show that he was 

damnified by the holder's negligence in omitting to present, he 

would probably be discharged. Cf. Art 258. 



Guarantor. 



Pemon Ifable 
on uoiifiideitt- 
tloii. 



Presentment for Payment to Charge Stranger to Bill. 

Art. 173. Presentment for payment is not a con- 
dition precedent to the liability of a person who has 
given a guarantee for the payment of a bill by the 
acceptor/ 

Note. — ^The reason is that presentment is not necessary to 
charge the acceptor or maker (Art 172). If the drawer were 
the party guaranteed presentment would be necessary. The 
necessity of presentment and the necessity of notice, to charge 
a guarantor, resting on the same ground, the conflict of author- 
ities is noted, post^ Art 204, note. 

Art 174. A person who is not a party to a bill, 
but who is liable on the consideration for which it is 
given, is discharged by the holder^s omission to pre- 
sent it for payment* 

Explanation. — The same diligence is not requisite 
in this case as is necessary to charge a party to the 
insti:ument It is sufficient that the holder does what 
is reasonable to obtain payment.^ 

> Bishop V. ChUty (1742), 2 Stra. 1195; Ramehum ▼. RadaJeiasen 
(1854), 9 Moore P. (J. at 70, Parke, B. 

» Walton V. Mascall (1844), 13 M. & W. 452; Carter y. White (1883), 
25 Ch. D. 666, C. A.; Xouffuier, § 1192; Cf. Hitchcock v. Huwfrey 
(1843). 5 M. & Gr. 559; Gage v. Leuna (1873), 68 III. 605; Greene v. 
Thompson (1871), 33 la. 293. 

^Anderton v. Beck (1812), 16 East, 248; Hopkins v. Ware (1869), 4 
L. B. Ex. 268; Cf. Straker v. Graham (1839), 4 M. & W. 721, present- 
mpnt fop ftcoADt&ncfi 

* Sands v. Clarke (1849), 8 C. B. at 761. Maule, J.; Smith v. N. S. 
Wales Bank (1872), 8 Moore P. C. N. S. at 461--468, Mellisb, L. J. See 
e. g., Robson v. Oliver (1847), 10 Q. B. 704, at 717. 
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Noting and Protest 

Art 175. "Notius:" meaas a minute made by aNonngde- 
notary public on a dishonored .bill at the time of its 

dishonor. 

• 

Note. — The " notinjif " consists of the notary's initials, the 
date« and the ainounl of the noting charges, and sometimes a 
statement of the cause of dishonor — e. ^., " no effects," or " no 
advice," or " no account." The noting is usually made on a 
ticket attached to the hi 11.^ 

Art. 176. '' Protest " means a formal notarial cer- Protest defined, 
tifieate attesting the dishonor of a bill. 

NoTK. — Form^ etc. — See the term " notarial act " defined, 
Art. 45, n. The' protest should contain (1) An exact copy of 
the bill, or the bill itself annexed. (2) A statement of the par- 
ties for whom and against whom the bill is protested. (3) The 
date of protesting and the place where protest is made. (4) A 
statement that acceptance or payme it was demanded by the 
notary; the terms of the answer, if any; or a statement that 
no answer was given, or that the drawee or acceptor could not 
be found. (5) A reservation of rights against the parties liable. 
(6) The subscription and seal of the notary making the pro- 
test.' A protest may be in duplicate or triplicate.' 

Art. 177. The protest must be made by a notary By whom pm- 

W., i.v • 1 . 1 14 test to be made, 

10 or other person authorized to act as such. 

Note, — When the services of a notary cannot be obtained 
at the place where a bill is dishonored, it is said that a protest 
may be made by any respectable inhabitant in the presence of 
two witnesses.^ In England the preliminary presentment of 
the bill to the drawee or acceptor is usually made by the nota- 
ry's clerk.* In America, a protest founded on such a present- 

* Brooks' Notary t 4th ed. p. 80; and forms, p. 213. 

*Id. p. 82; and for forms, see pp. 214-219; C£. French Code, Art. 173; 
German Exchange Law, Art. 88. 
» Id. p. 82; Of. GeralopuJo v. Wieler (1861), 20 L. J. C P. 105. 

* ByUs^ p. 262; Cf. German Exchange Law, Art 87; French Code, 
Art 173. 

»Cf. Burke v. McKay (1844), 2 How. (U. S.) 66; ByUa, p. 262; and 
Cf. 9 A 10 Win. 3 0.17, §1. / » ^ »F 

* Brooks' Notary, 4th ed. pp. 78 and 138, and Thomson, p. 310, as to 
Scotland. 

1^ 
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By whom pro- mentis invalid, unless aiitharizei hj statute or usage.' But 
te>»tu)bemttde. ^h^ certificate of protest jnay be signed by a clerk if author- 
ized.* 

Time for . Art. 178. A foreign bill of exchange should be 

protest* • . . 

noted for protest on the day that it is dishonored. 

Explanation. — When a bill has been duly noted, 
the formal protest may be extended at any time.* 

NoTB. — In practice foreign bills are frequently not noted till 
the day after their dishonor.* And it is coriceived that if the 
bill has been duly presented this is sufficient. By French 
Code, Art. 162, a bill is to be protested for non-payment on the 
day after it is due. By German Exchange Law, Art. 41, a dis- 
honored bill may be protested for non-payment on ihe day it is 
due, and it must not be protested later than the second day 
after. . See the laws of different nations on the point collected: 
Nouguier, § 1270. 

Where protert Art. 179. A bill must be protested at the place 

to be made. , •,•■%• \ i a 

where it is dishonored. 

NoTK. — When a bill of exchange, drawn payable at a place 
other than the residence of the drawee, is dishonored by non- 
acceptance, by a statute in Encrland which is perhaps only de- 
. claratory of the common law, protest for non-payment may be 
made at either the place of residence or the place of pay- 
ment.^ 

Conflict of -A.rt. 180. When laws conflict, the validity of a 

'*""• protest is determined by the law of the place where it 

is made.^ 

» Comnnreial Bank v. Varnnm (1872). 49 N. Y. 269; Crihhs v. Adams 
(1859). 13 Gray (MaR8.)» 5»7: Art. 57. 

« Fulton V. Maceracken (18«2). 18 Md. 528. 

» Tassel v. Lewis (1699). Ld. ttaym. 74 J; Of. Leftleff 7. Mills (1791) 
4T. R.<it 174. 

* Oerahpuhv, Wieler, (1851). 20 L. J. C. P. 105; Bailey v. Dozier 
(1848), 6 How. (U. S.). 28; Of. Dennisfoun v. Sfe;vart (1854), 17 How. 
(CJ. S.) at 607, after Buit begun; Lsftley v. Mills, supra. 

» Brooks* Notary, 4th ed. p. 80.' 

• Of. Mitchell V. BaHna (1829). 10 B. & C. 4; French Code, Art 173. 
» 2 & 3 Will. 4 c. 98 (1832); Daniel § 9H5. 

^Rothschild v. Currie (1841), 1 Q. B. 43; Rouquette v. Overman 
(1875), 10 L. R. Q. B. 525; Carter v. Burley (18- ;8). 9 N. H. 568; • 
Thomson, p. 306; Pothier, No. 155; Nouguisr, § 1270s Cf. AiU 'i!02. 
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Protest to Charge Drawer and Indorsers. 

Art. 181. When a foreign bill of exchange' is di3- Protest-wbeo 
nouored it must be duly protested tor non-acceptance 
or non-payment, as the case may be, in order that the 
holder may prej^erve his right of recourse against the 
drawer and indorsers.* 

Explanation 1. — When a bill of exchange is dis- 
honored by non-acceptance, and tlie holder, without 
lawful excuse, omits to protest it, the drawer and in- 
dorsers are discharged as regards such holder, and all 
subsequent holders, with notice that the bill has been 
80 dishonored; bufe the drawer and indorsers are not 
discharged as regards a subsequent holder for value 
who takes the bill before it is overdue, and without 
notice that it has been dishonored.' 

JSxplanation 2. — When a bill of exchange has been 
dishonored by non-acceptance, and duly protested, 
there may be a subsequent protest for non-payment 
at maturity/ 

Note. — Qu, if such subsequent protest is not necessary in 
some cases, at any rate for the purpose of recourse abroad? 
See, too, Art. 185. As before pointed out (Art. 157, n.) under 
tlie Continental* Co3es, no rityht of action arises on non-accept- 
ance; the holder can demand security from the antecedent 
parties, but he is bound to re-present the bill at maturity. A 
foreign note need not be protested,* nor need an inland bill or 
note;* nor a " foreign " check.^ Statutes, however, have been 

' Art. 24, foreign bill defined. 

» GnU V. Walsh (1193). 5 T. R. 289; Ocean Bank v. Williaws (1869), 
102 Mass. 141; Cf. Whitehead v. Walker (1842), 9 M. & W. 506; Ex 
parte lywenthal (1874), 9 L: R. Ch. at 598. 

" Cf. Dunn v. O'Keefe (1816). 6 M. & S. 282, Ex. Ch.; and Art 191. 

< Campbell v. French (1795), 6 T. R. at 211-212, Ex. Ch.; Cf. White- 
head V. Walker (1842), 9 M. & W. at 516. 

•^ Bonar v. Mitchell (1850), 5 Exch. 415 at 417; Burke ▼. McKa^ 
(1844). 2 How. (U. S.) 66. 

• Windle V. Andrew9{\^\% 2B. & Aid. 696; Knott v. Venahle (1868), 
42 Ala. 186: Smith v. Curlee (1871), 59 1)1. 221. 

* Pollard V. Botcen (1877), 57 Ind. 232. But see Daniel, § 1600. 
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Proteaf— when passed in many states allowing a protest on such instruments, 
nectssttry. ^^^ giving to it the like effect as iii case of foreign bills of ex- 
change. 

Excnsesfbr Art 182. Protest i8 dispensed with by eircum- 

aud delay. gtances which would dispense with notice of dishonor 

in the case of an inland bill; and delay in protesting 

is excused by circuuistainces which would excuse de- 

lay in giving notice of dishonor.* 

Note. — Protest is waived by a waiver of presentment for 
payment.' As to notice of dishonor, see Arts. 200,201; and 
Of. Arts. 168, 169 as to excuses for non-presentment for pay- 
ment, or delay in presentment; see Art. 121 as to indorse- 
ments waiving protest, and Art. 165, n., as to protest of lust 
bill. 



Protest for Better Security. 

Better security. Art. 183. When tlie acceptor of a bill of exchange 
becomes bankrupt before its maturity, it may be pro- 
tested for better security •' 

Note. — Under some of the foreign codes, when the acceptor 
fails, security can be demanded from the drawer and indors- 
ers. See e. g.y German Exchange Law, Art. 29. In England 
this cannot be done, and the only effect there of such a protest 
is that there may be an acceptance supra protest (Art. 41). In 
France if the acceptor fails the bill may be ac once treated as 
dishonored and protested for non-payment: French Code, Art. 
163, and Nouguier, § 1277. 



to pie^dit. 



Presentment when there is a Reference in Need. 

Hoidertduty Art. 184. When a bill of exchange is dishonored 
by non-acceptance or by non-payment, and the drawer 
of such bill has given a reference in case of need (Art. 

* Legge v. Thorpe (1810), 12 Enst, 171; see e. g„ Camphell v. Webster 
(1845). 15 L. .7. C. P. 4, and Ma/er^s Appeal (1878), 87 Pa. St. 129 
(waiver); Rothschild v. Cnrrie (1841), 1 Q. B. at 47 (delay). 

^Jaccard v. Anderson (1865), 31 Mo. 91. 

^ Ex parte Wackerhath (1800), 5 Ves. Jr. 574; Danieh § 530; CAiV/y, 
p. ^7; Brooks^ Notary^ 4tD ed. p. 88; for a formi see p. 219. 
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7), the holder must (perhaps) present the bill for ac- Holder's duty 

^ . , to present. 

ceptauce or payment supra protest in order to pre- 
serve his right of recourse against the drawer and in- 
dorsers/ 

When the reference in case of need is given hy an 
indorser, presentment for acceptance or payment supra 
protest is (probably) optional." 

Note. — ^When a reference in need is ^iven by the drawer, 
presentment in accordance therewith soems to be part of the 
original contract. It is like the case of a bill drawn payable • 

at the house of some person other than the drawee. Again, in 
the case of a foreign bill, how is the question affected by the 
fact that presentment is obligatory according to the law of the 
place where the bill is drawn? By French Law, when a refer- 
ence in need is given by the drawer, the holder is bound to pre- 
sent, but when the reference is given by an indorser it seems 
he has an option: Nonguier^ § 249-250. By German Ex- 
change Law, Art. 62, presentment is in both cases obligatory. 

Art. 185. A bill of exchange must be duly pre- nmy to proieit 
sented for payment to the drawee or acceptor andmeut""***^' 
noted or protested for non-payment before it is pre- 
sented for payment to the acceptor supra protest^ or 
referee in case of need.* 

Note. — As to protest, see Arts. 175 to 180. If the holder 
omit to protest he cannot sue the acceptor supra protest , on 
the other hand, if the case of need pays without a protest, he 
pavs at his own risk.' As to acceptance supra protest^ see 
Arts. 41-48. . 

Art. 137. When a bill of exchange is dishonored Dishonor by 
by the acceptor supra protest it must (probably) h^vrotat, ^'*^^ 

> Pothier, No. 137. and the lanjfuaifo of 6 & 7 Will. 4. c. 58; Cf. Art«. 
4-S and 243; expressly required by proposed N. Y. Civil Code (draft of 
1888). § 283:1 • 

2 Cf. Leonard v. Wilson (1834), 2 Cr. & M. 589 at 595, and passim Ex 
parte Prattge (1865), 1 h. R. Eq. at 6. 

^Hoarev, Cazenove {\Wl)y 16 East, 391; Cf. WilUams v. Germaine 
(1S27), 7 B. & C. at 475-477; Barinff v. Clark (18;i7). 19 Pick. (Mass.) 
2*^; German Exchange Law, Arts. 62 and 88. 

* Geralopulo v. Wieler {ISbl), 20 L. J. C- P. 510; Cf. German Ex* 
ch:in^ Liw, Arts. 62 and 88. 

* Alt. 241. 
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[abto. 188-89. 



Dtehonorhy aj^juii protested in ordei; to charge the other parties 
prufitf. liable thereon.* 



Notice of dis- 
honor menus 
uotificatiou. 



WTien nece»* 
lary. 



Notice of Dishonor to Charge Drawer and Indorsers, 

Art. 188. " Notice of dishonor " means notification 
of dishonor, i. e, formal notice. 

Explanation, — The fact that the drawer or indorser 
of a' bill knows that it has been dishonored does not 
dispense with the necessity for giving him notice of 
dishonor.' 

Note. — Pothier (No. 147), speaking of protests, lays down 
a similar rule: 'Ma raison est que les forrnalit6s ^tablies par 
les lois pour donner d, quclqu'un la connaissanoe de quelqtie 
fait, ne se suppl^ent point, et ne s accomplissent pas par^quip- 
pollence.'^ Aa regards notes and inland bills, notice of (lis- 
honor is the English substitute for protest,* As regards for- 
eign bills notice of dishonor is supplementary to protest Un- 
der French Code, Arts. 165-166 (modified by law of Mny 3, 
1862, cf. Nouguier^ §§ 1086-1099) and German Exchange Law, 
Arts. 45-47, notice of protest must be given within certain 
definite limits of time. See post^ Art. 195. 

Art. 189. When a bill is dishonored/ due notice 
of dislionor, unless excused, is a condition precedent 
to the liability of the drawer or any indorser thereof/ 

Explanation. — Due notice of dishonor means notice 
given in accordance with Arts. 192 to 199. 

1 ChHiy, p. 242; Nonguier, §§ 1320-1321. No English decision; Cf. 
WiJUnma v. Germnine (1827), 1 M. & Ry. 403; German Exchange Law, 
Arts. 62 and 89; Brooks' Notary, 4th ed. p. 108. 

^ Burgh v. Legge (18^9). 5 M. & VV. at 422, Alderson B.; Carter v. 
Flower (1847). 16 M. & W. at 749, Parke, B. 

^Miers V. Brown (1843), 11 M. & W. 372; East v. Smith (1847), 16 
L. J. Q. B. 292; Juuiata Bank v. Hale (1827), 16 Serg. & R. (Pa.) 157; 
Lane v. Bank (1872), 9 Heisk. (Tenn.) 419; Cf. Caunt v. Thompson 
(1849), 18 L. J. (J. P. 125. 

^Solarte v. Palmtr (1838), 7 Bing. at 533. 

•ArtP. 156 and 170. 

^Berridge v. Fitzgerald (1869). 4 L. R. Q. B. at 642; Rowev. Tipper 
(1853), 22 L. J. C. P. at 137, Maule, J. 
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Illustration. when necea- 

Bill drawn by A. and indorsed by C. is dishonored. Due no- 
tice is given to C, but none is given to A. The holder can 
BUD C, but he cannot sue A.;' nor has C. any remedy over 
against A.' 

NoTK. — The holder's duty is fulfilled by giving notice to the 
parties he intends to look to. If they in turn give notice to 
other parties, he may take advantage of it; but their omission 
to do so cannot prejudice him. 

Art. 190. Subject to Arts. 191 and 258, theomis-cons«iiienpcoi 
sion, without lawful excuse, to give due notice of^Jj^on^ *^°' 
dishonor to the drawer or any indorser of a bill, 
discharges such drawer or indorser from his liability 
on the instrument, and also from any liability on the 
consideration for which it was given.* 

Note. — The omission of the holder of a note payable in in- 
stalments, to give notice of the non-payment of an instalment 
dischargns the indorser from liability for such instalment only.* 
Under French Code, Arts. 168-170, the omission to give due 
notice of protest discharges the indorsers, but the drawer is not 
discharged unless ho can show that the drawee had sufficient 
effects in his hands when he dishonored the bill. Under Ger- 
man Exchannre Law, Art. 45, the omission to give due notice 
of protest deprives the holder of his right to interest and dam- 
ages, but he can still recover the amount of the bill, unless his 
omission has caused actual damage. 

Art. 191. When a bill of exchange is dishonored sm dishonored 

, J J i.« p J- 1 • . by non-accept- 

by non-acceptance, and due notice oi dishonor is not a«cf and Bubse- 

• IT ' ^ quently negoU- 

given to the drawer or an indorser thereof, such *^®^ 
drawer or indorser is discharged as regards the holder 
at the time of dishonor, and all subsequent holders 
with notice thereof;* but such drawer or indorser is 
not discharged as regards a subsequent holder for 

»CF. Rick/ord v. Ridqe (1810). 2 Carup. at 588. 

^Miers v. Brown (1843). 11 M. & W. 372. 

* Bridges v. Berty (1810). 3 Taunt. 130: Peacock v. Purcell (1863), 14 
C. B. N. S. 748; Of. Phoenix Ins. Co, v. AUen (1863), 11 Mich. 501. 

*Fitchburg Ins. Co. v. Davis (1876), 121 iMass. 121. 

*Roscowy, Hardy (1810), 12 East, 434; Bartlett v. Benson (1845), 14 
M. & W. 733; Cf. Smith v. Roach (1846), 7 B. Mon. (Ky.) 17. 
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[abt. 192. 



Bill dlBhon- 
ored. etc 



Notice of dis- 
honor, by 
whom to be 
Riveo. 



value wlio takes the bill before it is overdue and with- 
out notice that it has been so dishonored/ 

Art. 192. Notice of dishonor must be given (a) 
by or on behalf of the holder,' or {b) by or on be- 
half of an indbrser who, at the time of giving it, is 
liable on the bill, and who has a right of recoui-se 
against the party to whom notice is given.' 

Illustrations. 

1. A bill indorsed by C. and held by D. is dishonored. X., 
"who was at one time employed by the drawer to get the bill 
discounted, but is not in any way acting on D.'s behalf, in- 
forms C. that the bill has been dishonored. This is not suffi.- 
cit^nt; C. is discharged.* 

2. C. is the first indorser of a dishonored bill held by D. 
D. gives notice to C. one day late. C, on the same day, gives 
notice to the drawer, thus, as it were, making up for the lost 
day. This notice is ineffectual; for C. having been discharged 
by the holder's delay, is a mere stranger." 

3. A bill indorsed by C. is held by D. D.'s attorney gives 
notice of dishonor to the drawer, but by mistake gives it in 
C.'s name instead of D.'s. The notice is suflScient, provided C. 
is liable to D., and has a right of recourse against the drawer.* 

4. C., the indorser of a bill, holds it as agent for the in- 
dorsee. C presents it for payment, and it is dishonored. No- 
tice of dishonor given by C. in his own name is sufficient.^ 

>/)wwn V. O'Keefe (1816). 5 M. & S. 282, Ex. Ch.; Of. Whitehead v. 
Walkpr (1842), 9 M. A W 506; spe, too. Art. 133, n. 

2 Cromer v. Piatt (1877). 37 Mich. 132. Si^e e, g. Firth v. Thrush 
(1828), 8 B. & 0.387 (notice priven by holder'd attorney); Viale v. 
Michael (1874), 30 L. T. N. S. 463 (by notary's clerk): Bauk of Utien v. 
i^mith (1820), 18 Johns. (N. Y.) 230 (by notary); Bank v. Vaughan 
(1865), 36 Mo. 90 (by cashier of collecting bank); Martin v. Ingersoll 
(1829), 8 Pick. (Ma^s.) at 6 (by acceptor supra protest)-, Cowperihwaite 
V. Sheffield (1848), 1 Smdf. (N". Y.) 416 (by pledgee of note). 

^Chapman v. Keane (1835), 3 A. & E. 193; Chanoine v. Foirler 
(1829), 3 Wend. (N. Y.) 173; Story, § o04: Cf. Burgh v. LeQije (1839). 
6 M. & W. at 420, and Harrison v. Buscoe (1846). 15 M. & W. at 234. 
236. Parke B. 

*'stewnrt v. Kennett (1809), 2 Camp. 177; Cf. East v. Smith (1847), 
16 L. J. Q. B. 292. 

* Turner v. Leaeh (1821), 4 B. & Aid. 451. 

• Harrison v. Ruseoe (1846). 15 M. & W. 231. 
' Lysaght v. ^hyant (1850), 19 L. J. C. P. 160 
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Explanation 1. — A party entitled to give notice may Notice of dis- 
constitute the drawee or acceptor his agent for theVj^^'*>i« 
purpose of giving notice of dishonor.' 

Explanation 2. — Notice of dishonor may be given 
by an agent either in his own name or in the name of 
any party entitled to give notice whether that party 
be his principal or not.' 

Explanation 3. — If the holder be dead, notice of 
dishonor may be given by his personal representa- 
tive/ 

Art. 193. Notice of dishonor may be given by the in what man- 
party entitled to give it either personally, or by 
messenger or other agent,* or through the post-oflBce.* 

Explanation 1. — Subject to Explanation 2, the 
sender of the notice is bound to show that it was 
actually received by the pro[)er party (Art. 198) in due 
season, and if so received, the manner in which the 
notice was given is imraaterial.* 

Explanation 2. — When the person giving notice, 
and the party to whom notice is to be given, reside at 
the time of dishonor in different post-oflRce deliveries, 
or in the same place, but where the carrier system 
prevails, due notice of dishonor is deemed to have 

' Bosher v. Kieran (1814), 4 Camp. 86, as explwued by Harrison r. 
Ruscoe, (1846). 15 M. A W. 231; Cf. Glasgow v. Pratte (184:^). 8 Mo. 
386 at 337; First Nat. Bank v. Rt/erson (1867), 23 Ja. 608; Bailey v. 
Bodenham (1864), 33 L. J. C. P. at 255, Erie. J.; see Stanton v. Bhs^ 
som (1817), 14 Mass. 116, where drawee had no authority, and notice 
was bald bad. Cf. Art. 196 

■ Harrison v. Ruseoe, supra. 

« White V. Stoddard (1858), 11 Gray (Mass.). 258; Cf. Art. 198, 
Exp). 3. 

*Cf. Bank Y. Lawrence (1828). 1 Pet. fU. S.) 578; Pearson v. Crallan 
(1805), 2 J. P. Smith. 404, as to mefisenger^s expenses. 

^Stocken ▼. Collin (1841), 7 M. & W. 515; Cf. Art. 201. 

•Cf. Cabot Bank r. Warner (1865). 10 Allen (Mass.), at 524; First 
Nat. Bank v. Wood (1879), 51 Vt. 471; Van Vechten v. Pruj^n (1856), 
13N.Y. at555. 
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n^whatman- been given though by the delay or default of the post- 
office, never received, if the holder prove that a letter 
containing the notice was duly addressed and posted/ 

Illustrations. 

Due notice is deemed to have been given, if the letter is duly 
addressed, in the following cases: 

1. C, first indorser, D., second indorser, and E., holder. 
E. residing in Xviile, where bill is payable, deposits notice in 
Xville P. O. addressed to D., residing in Yville.' 

2. D. and E. reside in XviUe, but the bill is payable in 
Yville. E. delivers notice addressed to D. to the letter carrier 
on his route at Yville.* 

3. D. and E. reside in Xville. D. is accustomed to receive 
his mail at one P. O. in Xville and E. at another, and there is a 
regular mail between the two offices. E. deposits notice in one 
office addressed to D. at the other.* 

4. C. and D. reside in Xville, and E. in Yville, where bill 
is payable. E. mails at Yville a letter to D. enclosing notices 
of dishonor to him and to C. D., upon receipt of the letter, de- 
posits the notice to C. in the P. O. at Xville.* 

5. D. and E. reside in Xville, where the carrier system is 
established. E. deposits notice addressed to D. in a street 
post- office box.* 

Otherwise unless actually received in the following cases: 
0. E. resides in Xviile, and D. in Yville, where the note is 

' Cobof Bntik v. Warner (1865). 10 A!leTi'(Tyfaj»».) 522: Forbes r, Owaha 
Nat Bank' (1880). 10 Neb. 338. See Woodcock v. Houldsworth (1846), 
16 M. & W. 124. (delay); Macl-ayv, Judkins(\S^), 1 F. A P. 208, (lo»«). 
Byles, J.; Revirick v. Tighe (1860). 8 W. R. 391. A« to address, HatcWs 
V. Salter (1828). 4 Bin^. 715; Cf. Skilheck v. Garhett {\%AS), 7 Q. B.846. 

^Muvn V. Bitldwin (1810), 6 Mass. 316; Shed v. Brett (1823). 1 Pick. 
(MaKs.) 401. 

« Wynen v. Schappert (1878). 6 Daly (N. Y.) 558; Cf. Price v. Me- 
Goldrick (1876), 2 Abb. N". C. (N. Y.) 69. 

* Shaylor v. Mix (1862), 4 Allen (Mass.). 351. 

* Eagle Bank v. HatJtaway (1842), 5 Met. (Maw.) 212; Van Brunt 
r. Vaughan (1877), 47 la. 145; Cf. Art. 195, Expl. 5, and Art, 198, n. 

* Shoemaker v. Bank (1868). 59 Pa. St. 79; Walters v. Brotrn (1859), 
15 Md. 285, and Greenwich Bank v. DeGroot (1876), 7 Hun (N. Y.), 210; 
Mechanics' Bank v. Crow (1874), 5 Daly (N. Y.), 191. 
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payable. E. upon making due demand at Yville, deposits no- in what man- 
tice addressed to D., in the P. O. at Yville.* 

7. £. resides in Xvllle. D. also resides in Xville, and re- 
ceives his mail at the Xville P. O., but his residence is outside 
of the corporate limits, and some ten miles from the office. E. 
deposits notice addressed to D. in the P. O. at Xville.' 

Note. — ^The mail may always be used with this effect in 
Engrlaiid, as the carrier system everywhere prevails.' The 
sufficiency of the direction on the letter is a question of 
reasonable diligence. If the drawer or indorser has a place of 
business the notice should be addressed to him there; if ha 
has not, then it should be addressed to him at his residence, 
and the party giving notice is bound to use reasonable diii- 
gence to discover such place of business or residence.* No- 
tice sent to the address given by an indorser is sufficient to 
charge him,^ and in £)ngland it is held that the drawer will be 
charged in any case by notice sent to the place of date of the 
bill.* ^But in America the sender is nevertheless bound to use 
due diligence in ascertaining the drawer^s true residence at tlie 
time of dishonor.' The sender may, however, presume tiiat 
the drawer or indorser^s residence at the time of drawing or in- 
doising remains unchanged.' German Exchange Law, Art. 
47, provides that when an indorser does not state his address, 
notice ma^ be sent to the indorser who precedes him. 

Art. 194. Notice of dishonor given by or on be- For Trho«e h^n- 

efii i>oiiccen- 

^ Bowling v. Harrison (1847). 6 How. (U. S.) 248; Of. Peiree v. P^w-""* 
dnr (1842), 5 Met. (Mass.) :362. Contra, Philipe v. Haherlee (1872), 45 < 
Ala. 597; Cf. Tomeny v. Bank (1872). 9 Heisk. (Tenn.) 493. 

^Forbes v. Omaha ^at. Bank {1^80), 10 Neb. 338; Cf. SheJbtirne 
Bank V. Townahff (1869), 102 Mass. at 182. Contra, Barret v. f':rans 
(1859), 28 Mo. 331; Bank v. Lairrenee (1828), 1 Pet. (D. S.) 578; Tiwma 
V. Delisle (1840), 5 Blackf. (Ind.) 447; Cf. Gist v. Lyhrand (1828), 3 0. 
308. 

« Bigelmv, p. 809; British Code, § 49 (15). 

^Berridge v. Fitzgerald (1869). 4 L. K. Q. B. 639; Bank v. Bender 
(1839), 21 Wend. (N. Y.) 643; Herbert v. Servin (1879). 41 N. J. L. 225. 
See e. ^.. Roberts v. Taft (1876), 120 Masa. 169; Burlinga'ne v. Foster 
(1880), 128 MnR8. 125; Central Bank v. Levin (1879), 6 Mo. Ap. 543; 
Greenwich Bank v. DeGroot (1876], 7 Hun (N. Y.), 210. 

^Eastern Bank v. Brown (184()), 17 Me. 356; Bartlett v. Robinson 
(1868), 89 N. Y. 187. 

• Burmester v. Barron (1852), 17 Q. B. 828; Cf. Ex parte Baker 
0877). 4 L. R. Ch. D. at 799. C. A. 

^Lowery v. Scott (1840), 24 Wend. (N. Y.), 358; Pierce v. Strathers 
(1856), 27 Pa. St. 249; Mason v. Pritchard (1872), 9 Heisk. (Tenn.) 793. 

• Regua v. Collins (1872), 51 N. Y. 148; Knott v. Venable (18G8), 42 
Ala. 186. 
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rmiwu^eu^."''^^^^ of the holder enures for the benefit of (a) all 
"'^ subsequent holders, and (b) all prior indorsers liable 

on the bill who have a right of recourse against the 
party to whom notice is given.* 

Notice of dishonor given^by or on behalf of an in- 
dorser entitled to give notice,' enures for the benefit 
of the holder and all indorsers liable on the bill who 
have a right of recourse against the party to whom 
notice is given.' 

Note. — In New York it has been held that notice duly sent 
by the holder does not enure for the benefit of a prior indorser, 
unless it reaches the party to whom it is sent, but the circum- 
stances of the case were somewhat special.* See Art. 191 for 
a case where an indorser might be liable on the bill, and yet 
not able to avail himself of a notice of dishonor given by an- 
otlier, or to give one himself. 

Not!ce ofdis- Art. 195. Notice of dishonor may be riven by or 

honor, when to ^ o ^ 

begiveu. Qn behalf of the holder as soon as the bill has been 
dishonored,* and it must be given within a reasonable 
time after dishonor.' 

Explanation 1, — Reasonable time is a mixed ques- 
tion of law and fact/ 

Explanation 2. — In determining what is a reason- 
able time, non-business days must be excluded.'^ 

• 

> Byles, p. 290, 291; Stafford v. Yates (1820). 18 Johns. (N. Y.) 327; 
WiUiama v. Matthews (1824), 3 Cow. (N. Y.) 262. 

^ Cf. Art. 192. 

» Chapman v'Keans (1835), 3 A. &E. 193; Lysaghtv. Bryant (1850), 
19 L. J. C. P. 160; Streeter v. Fort Bank (1866;, ^ N*. Y. 413. 

* BeaU V. Parish (1869), 20 N. Y. 407. 

^Burhridge v. Manners (1812), 3 Camp. 193; Ex parte Moline (1812), 
1 Rose, 303; Farmers' Bank v. Durall (1835), 7 G. & J. (Md.) 78; Kwg 
V. Crowell (1873), 61 Me. 244; Jackson v. Richards (1805), 2 Gaines (N. 
Y.)34i; Cf. Art. 171. 

• Hirschfield v. Swith (1866), 1 L. R. C. P. at 351 ; Gladtcell ▼. Tur- 
ner (1^1% b L. R. Ex. at61. 

nd.; Cf. Bank v. Stcann (1835), 9 Pet. (U. S.) at 46: Wymnn v. Ad- 
ams (1853), 12 Gush. (Mass.) at 213, 214; Arts. 150, 162. 

^ Eagle Bank v. Chapin (1825), 3 Pick. (Mass.j 180; Cf. Farmers' 
Banky. Fai7 (1860), 21 N. Y. 485; Halhu-ellv. Curry (1861). 41 Pa. 
8t. 322; Liudo v. Unsworth (1811), 2 Gamp. 601, Jewish sacred festival. 
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Explanation 3. — When the person giving notice Notice of ais- 

j xv XX 1 • x« • X i_ • T • honor, when to 

and the party to whom notice is to be given hve m ^ given. 
the same place, the notice must, in the absence of 
special circumstances, be received by such party at a 
reasonable hour' on the day after the sender became 
entitled to give notice.' 

Exception^ — In such cases within Art. 193, Expl. 
2, the notice must be sent off in time by due cour.*eof 
mail to reach the party to be notified on the day after 
the sender became entitled to give notice.' 

Explanation 4. — Subject to the foregoing excep- 
tion, if the case is within Art 193, Expl. 2, and no- 
tice is given through the post-office, the notice must, 
in the absence of special circumstances, be sent off on 
the day after the dishonor of the bill, if there be a 
post at a reasonable hour on that day;* and if tliere 
be no such post on that day, then by the next post 
thereafter/ 

Explanation 5. — If the case is within Art. 193, 
Expl. 2, and notice is not given through the post- 
office, the notice must, in tlie absence of special cir- 
cumstances, be received at a reasonable hour on the 
same day it would have been received by due course 
of mail.* 

^John V. Bank 0376), 57 Ala. 96; Adams v. Wright (1861), 14 Wis. 
408; Jameson v. Stohiton (1810), 2 Taunt. 224; Ct. Cabot Bank v. H'ar* 
ner (1865). 10 Allen (Mass.), at 524. 

* Cf. Gladirell v. Turner (1870), 5 L R. Ex. at 61, Martin. B. 

* Smith V. Mullet {\dO^), 2 Camp. *208; Hilton v. Fairclough (1811), 
2 Camp. 601; Cf. Walters v. Brmm (1859), 15 Md. at 292. 

* Willinms v. Smith (1819), 2 B. & Aid. at 500; Loicson v. Bank (185^^), 
1 0. St. 206. See. e. g., Stephenson v. Dickson (1854). 24 Pa. St. UH; 
Haskell V. Boardman (1864), 8 Allen (Maps.)* 88; West v. Brown (1856), 
6 0. St. 542; Burgess v. Vreeland (1853), 4 Zab. (N. J.) 71. 

^Hawkes v. Salter (1828). 4 Binp. 715; I^icson v. Bank (1853), 1 0. 
St. 206; Carter v. Burleij (1838), 9 N. H. 558, at 570; Of. Geill v. Jer- 
emu (1827). M. & M. 61. 

^Bancrqft v. Hall (1816^ 1 Holt, 476; Darbishire v. Parker (1805). 
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Notice of difl- Note. — Under French Code, Art 165, the holder of a dis- 
be^^ve^ ®" honored bill must give notice of protest and commence pro- 
ceodin<r8 within fifteen days of the date of protest, if the drawer 
or indorser sousjfht to be charged live within five myriametres. 
Extra time is given for extra distance. Thus, under Art. 166, 
as modified by the law of May 3, 18G2, when a bill is payable 
in England the holder has one month for giving notice of pro- 
test and commencing proceedings againsl a French drawer or 
inilorser. The notice of protest and the summons (assignation 
en justice) are usually comprised in one document, N^ovguier^ 
§§ 1088-1089. Under German Exchange Law, Art. 45, the 
holder must send off written notice of protest within two days 
after protest. 

RiRht of party Art. 196. A partv who receives due notice of the 

rcC6lvliiK no- 

tiee to transftr dishonor of a bill has, after the receipt of such notice, 
Boaabieume. jj^g same time for giving notice to antecedent parties 

that the original holder has after the dishonor of the 

bill; Cf. Art, 195. 

Illustration, 

C, the indorser of a bill held by D., receives notice of dis- 
honor on Sunday morning. Sunday being a dies noft^ it is suffi- 
cient if C send off notice to the drawer on Tuesday." 

Explanation 1. — When a bill is in the hands of an 
agent, the agent has the same time for giving notice 
to his principal that he would have if he were an in- 
dependent holder and his principal an indorser liable 
to him.* 

Illustrations. 
1. A bill payable in London is indorsed in blank by the 

6 East, 3; Cf. Jarvis v. St. Croix Co, (1843), 23 Me. 287; Firt^t Nat. 
Bank v. Wood (1879), 51 Vt. 471; Shelhurne Bank v. Totmsley (1869), 
102 Ma»8. at 183. 

* Bray v. Uadwen (1816). 5M. * S. 68; Lawson v. Bank (1853), 1 0. 
St. 206; Manchester Bank v. Fellmca (1854), 8 Poet. (N. H.) 302: a. 
Rowe V. Tipper (1853), 22 L. J. C. P. at 137; German Exchange Lnw, 
Art. 45; French Code, Arts. 167, 169. But see Freeman's Bank v. Per^ 
kins (1841). 18 Me. 292. 

2 Wright v. tihawcross (1819), cited 2 B. & Aid. at 501; DehVenx ▼. 
BuUard (1841), 1 Rob. (La.) 66. 

* TAitcson V. Bank (1853), 1 0. St. 206; Ho%tard v. Ires (1P41), 1 Hill 
(N. Y.), 263; First Nat. Bank 7. Smith (lb82), 132 Mass. 227. 
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holder, and deposited with a country banker for colleotion. The Ki«ht of party 
country banker's London asrent presents it for payment ami tici lo tranafer 

. . . f 1 rriL 11 '^ within rea- 

gives hiin due notice of its dishonor. The country banker on s^uabie tiiue. 
the day after the receipt of such notice gives notice to his ciiS' 
toiner, who in turn gives similar notice to his indorser. This 
indorser has received due notice.' 

2. C. indorses a bill to the Liverpool branch of the D. Bank* 
The Liverpool branch sends it to the Manchester branch, and 
the Manchester branch indorses it to the head office in London, 
who presents it for payment. The head office sends notice of 
dishonor to the Manchester branch, the* Manchester branch 
sends notice to the Liverpool branch, who gives notico to C. 
Bach branch, as regards timo, is to be considered a distinct 
party." 

3. X. pays a bill supra protest for the honor of C, an indorser, 
who resides at Brugus, and the same day posts the bill to C. C. 
by return of post sends the bill back to X., who at once gives 
notice of dishonor to the drawer. Although six days have 
elapsed since the dishonor, the notice is in time, and X. can sue 
the drawer.* 

NoTK. — See contra, Ex parte Prange (1866),* where the 
authorities were not cited. 

Explanation 2. — When a bill is presented for pay- 
ment through the po3t-ofiicev the drawee or acceptor 
is deemed to be the agent of the holder for the purpose 
of giving notice of dishonor,* and has the same time 
for giving notice that the holder would have if he 
himself presented it.* 

» Bray v. Hadwtn (1816). 5 M. & S. 68; Of. EWth v. Thrush (1828). 
8B. &i:.387. 

2 Clode v. BayJey (1843), 12 M. & W. 51, approved PWwcc v. Oriental 
Bank (1878), 3 L. R. Ap Ca. at 322. P. C; Of. mjnen v, Schavptrt 
(1878), 6 Daly (N. Y.), 258. 

• Gnodall v. Polhill (1845), 14 L. J. C. P. 146. 

• 1 L. R. Eq. 1. 

» Cf. BaiUy v. Bodetiham (1864), 33 L. J. C. P. at 265. Erie, J. ; Wiffd- 
ham Bank v. Norton (1852). 22 Conn. 213. 

• Pndeaux v. Cn'ddU (1889). 4 L. R. Q. B. at 461: Cf. Hey wood v. 
Pickering (1874), 9 L. R. Q. B. 428; Cf . Art, 192, Expl. L 
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Notice of dis- 
honor to re 
mote parlies. 



Notice of dis* 
honor, to 
whom to be 
givuu. 



Art. 197. The holder or other person entitled to 
give notice of dishonor must give notice to a remote 
party within the same limits of time that would suffice 
in the case of an immediate party/ 

Illusthation. 

A dishonored bill drawn by A. is held by H., the tenth in- 
dorsee. H. has no longer time to give notice to A. than he 
has to give notice to his immediate indorser — e. g.^ if A., the 
drawer, and H. live in the same town, H. must giVe notice to 
A. on the day following the dishonor of the bill. 

Note. — If the holder does not give notice to a remote party 
in due time, he cannot rely on his own notice; but if he has 
given due notice to his immediate indorser, his rights may yet 
be saved by a notice given by such indorser; Of. Art. 194. 

Art. 198. Notice of dishonor must be given to the 
drawer or indorser intended to be charged, or to some 
person authorized to receive notice on his behalf. 

Note. — But it has been held in Massachusetts, in evident 
conflict with this principle, rhat it is sufficient to charge a prior 
indorser, if notice for him is enclosed to a subsequent indorsen, 
though never received by the latter, and therefore not for- 
warded to the prior indorser. 

Explanation 1. — It is the duty of a drawer or in- 
dorser, if he be absent from his place of business or 
residence, to see that there is some person there to re- 
ceive notice on his behalf/ 

Illustrations. 

1. C. is the indorser of a bill which is dishonored. Verbal 
notice given to his solicitor is not sufficient.^ 

' Rowe V. Tipmr (185:^>, 22 L. J. C. P. 135: Simpson v. Turner 
(1844), 6 Hump. (Tenn.; 419; Cf. Souguier, § 1096. 

2 Wamesit Bank v. Buttrick (1858), 11 Gray (Mass.) 387. Contra, 
Stix v. Matthews (1876). 63 Mo. 371. 

^Cf. Allen V. Edmundson (1848). 2 Exch. at 723; Turner v. Leach 
(1818). cited Chitty. 10 ed. p. 333; Howe v. Bradley (1841), 19 Me. 35. 
Art. 200, CI. (6). 

* Crosse v. Smith (1813), 2 M. & S. at 553; Lnuisiana Bank v. EUery 
(1825), 4 Mart. (Ja.) N. S. 87; Cf. New York Bank v. Sehna Bank 
(1874). 51 Ala. 305. 
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2. X., who has authority to indorse lor C, indorses a bill in Nortreof dto- 
Cs name. Notice of dishonor given to X. is not sufficient.* whom lo be 

3. The drawer of a bill is a non-trader. Verbal notice of 
dishonor given to his wife at his house, in his absence, is suffi- 
cient.' 

4. The indorser of a bill is a merchant. Notice of dishonor, 
verbal or written, given to or left with a clerk at his counting- 
bouse, is sufficient.* \ 

5. C. indorses a bill "in need at Messrs. X. & Co." Notice 
of dishonor given to X. & Co. is not sufficient to charge C/ ■ 

Explanation 2. — When the drawer or indorser of a 
bill becomes bankrupt, notice of dishonor may (proba- 
bly) be given either to the bankrupt or to his assignee.* 

Note. — It has been held that notice given to the bankrupt 
in ignorance that the assignee had been appointed is sufficient;* 
and that if the holder, knows of an assignment by the indorser 
under state insolvent laws, it is sufficient to give notice to the , 

assignee.^ It is a question of reasonable diligence. 

Explanation 3. — If the drawer or indorser of a bill 
be dead, and the party giving notice knows it, notice 
of dishonor must be given to one of his personal rep- 
resentatives, if such tliere be, and with the exercise of 
reasonable diligence, they can be discovered,* 

Note. — If there be no executor or administrator, notice left 

> VaJk V. GaiUard (1849). 4 Strob. (S. C. L.) 99. But Cf. WiJeox v. 
Ron/h (1848), 9 Sm. & M. (Miss.) 476; Firth v. Thrush (1828) 8 B. & 
Cat 391. 

^Hdusegov.Cowne{19S7),2U,&W. 848: Cf. Wharton v. Wright 
(1844). 1 0. & K. 586; Blakehy v. Grant (1810), 6 Mass. at 808. 

« A Ifen V. Edmundffon (1848), 2 Exch. at 724; Viale v. Michael (1874), 
80 L. T. N. S. 463; Edson v. Jacobs (1839). 14 La. 494. 

* Ex parte Prange (1865), 1 L. R* Eq. at 5. 

* Ex parte Baker (1877), 4 L. R. Ch. D. 795; Cf. Rhode v. Proctor 
(1828), 4 B. & C. 517. 

^ Ex parte Johnson (\HZ^)^ 1 Mon. & Ayr., at 628; Cf. Donnell v. 
Lewis Co. Sav. Bank (1888), 80 Mo. 165. 

' Callahan v. Bank of Kv. (1884), 82 Ky. 231; Contra, House v. 
Vinton Nat, Bank (1885), 43 0. St. 346. 

^Bijles,^. 294; Mass. Bank v. 0/tp«r (1852), 10 Cush. (Mass.) 557; 
Cayuga Bankr. Bennett (1843), 5 Hill (N. Y.), 236; Beala v. Peek 
(1851), 12 Barb. (N. Y.), 245. 

18 
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[art. 199. 



Notice of dis- 
honor, to 
whom ic be 
given. 



Notice of die- 
Loiior, requi- 
lUes in form. 



at the last residence of the drawer or indorser is sufficient;' and 
it has further been held that notice may be given to the person 
named as executor in the will of the deceased, but not yet 
legally appointed.' 

Explanation 4. — When there are two or more joint 
drawers or indorsera who are not partners, notice of 
dishonor must be given to them all,' to bind either.* 

Art. 199. Notice of dishonor may be given (a) in 
writing, or (b) by personal communication. The no- 
tice may be given in any terms* which 

(1.) Sufficiently identify the bill.* 

(2.) Intimate that the bill has been dishonored' 
by non-acceptance or non-payment, and that the 
party to whom notice is given is held liable.' 

JEzplanation 1. — A misdescription of the bill does 
not vitiate a notice unless the party to whom notice la 
given is in fact misled thereby.* 

Illustbation 

A notice to the drawer which describes the bill as payable at 
the *' S. Bank," when it fact it was payable at the " T. Bank," *• 
or which describes a bill of exchange as a note," or which trans- 

^ Merchants' Bank v. Birch (1819), 17 Johns. (N. T.), 25; Wtaver f- 
Penn (1875), 27 La. An. 129; Cf. Linderman v. Guldin (1859), 34 Pa. 
St. 54; Boyd v. Orton (1863), 16 Wir. 495. 

> Goodnow V. Warren (1877), 122 Mawj. 79. 

» Willia V. Green (1843), 5 Hill (N. Y.), 232; Miser v. Trovipger 
(1857), 7 0. St. 281; State Bank v. Slaughter {1^4), 7 Blackf. (Tnd.) 183. 
If partners, n6tice to one, sufficient, Bouldin v. Page (1857), 24 Mo. 694; 
Hubbard v. Matthews (1873), 54 N. Y. 4^. 

Md.; People's Bank v. Keech (1866), 26 Md. 521. 

^Cnunt V. Thompson (1849), 18 L. J. C. P. at 127. 

^Shelton v. Braithwaite (1841). 7 M. & VV. 436; MillsY. Banit (1826), 
11 Wheat. (U. S.) 431; Gates v. Beecher (1875), 60 N. Y. at 527. 

^ Gilbert v. Dennis (1842), 3 Met. (Mass.), 495. See Arts. 159, 170, de- 
fininjf *• dishonor." 

^ Allen V. Edmundson (1848), 2 Exch. at 723, Parke, B.: Metcalfe r. 
Richardson (1852), 11 C. B. at 1014. Williams, J.; Everardv. Watson 
(1853), 1 E. A B. at 804, Lord Campbell. 

• Bankv. Corneal (1829), 2 Pet. (U. S.) 543; Thompson v. Williams 
(1859), 14Cal. 160. 

^^Bromnge v. Vaughan (1846), 16 L. J. Q. B. 10. 

" Stockman v. Parr (1843), ll M. & W. 809; Bain v. Gregory (1866), 
14 L. T. N. S. 601. 
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poses the names of drawer and acceptor,' or which describes Notice of d(»- 

I .1 • I • I • . 1 honor, nqnl- 

the acceptor by a wrong name, or which misstates the sumBiuMiufoim. 
payable,' may be sufficient. 

Note. — If the note is correctly and sufficiently described^ it 
is not material that the indorser is left in doubt as to which 
one of several similar notes indorsed by him the notice of dis- 
honor refers.* 

Explanation 2. — The notice need not expressly 
state that the bill has been presented and dishonored/ 
or protested, if protest be necessary,* or that the party 
to whom notice is sent is called on to pay the bill/ It 
is sufficient that these facts can be reasonably inferred 
from the terms of the notice, 

Illustrationb, 

1 . ^ B.'s acceptance for 950 due on Saturday is unpaid. He 
has promised to pay it in a week. I shall be glad to see you 
upon it" (Perhaps) insufficient* 

2. ^'I give notice that a bill, etc. (description), indorsed by 
you lies at 1, X. Street, dishonored.'' Sufficient,* 

3. The holder's clerk wrote to an indorser that ** B.'s ac- 
ceptance due that day was unpaid, and requested his immedi- 
ate attention to it/' Sufficient^* 

^MellerFhr. Rippen (1852), 7 Exch. 578; Ct Dennistoun ▼. Stetcart 
(1854), 17 How. (U. S.) 606. 

'' Harpham v. Child (1859). 1 P. & F. 652. 

> Hank w. Swarm (1835), 9 Pet (U. S.) 33; Snow v. Perkins (1851), 2 
Mich. 238. 

* Hodges v. ShuJer (1860). 22 N. Y. 115. But Cf. Cook v. Litchfield 
(1853), 9 N. Y. 279; rev^g 5 Sandf. (N, Y.) 330. 

» Paul V. Joel (1859), 28 L. J. Ex. 143. But Cf. Gilbert v. Dennis 
(1842). 3 Met (Mass.) 495. 

•Ex parte Lowenthal (1874). 9 L. R. Ch. 591. 

^King v. Biekley (1842), 2 Q. B. 419; Miers v. Brown (1843), 11 M. A 
W. 372; Chard v. I^ox (1849), 14 Q. B. 200; Bank v. Cameal (1829). 2 
Pet. (U. S.) 543; Townsend v. Lorain Bank (1853), 2 0. St 345. 

* Furze v. Sharwood (1841). 2 Q. B. 388. 

* King v. Bickley, supra. 

» Bailey v. Porter (1845). 14 M. & W. 44 (notice lost and secondary 
evidence given of contents); Cf. Cromer v. Plati (1877), 37 Mich. 132. 
Contra^ Gilbert v. Dennis^ supra; Townssnd y. Lorain Bank, supra; 
Page v. Gilbert (1872). 60 Ue. 488; unless bill is p^able at bank. Clark 
V. Eldridge (1847)» 13 Met (Mass.). 9& 
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Notice of mil- 4, "Your draft which became due yesterday is unpaid, 
liiesiu rorm. Urdoss the same is paid immediately I shall take proceedm^^ 
Noting 05." Sufficient.' 

5. The following notice left at the drawer's counting-houf?e 
by the holder's clerk : "B.'s acceptance to A., $50, due Janu- 
ary 1, is unpaid. Payment to D. is requested before 4 p. m." 
Sufficient.' 

6. "D. Bank. I beg to intimate that B.'s acceptance to 
you due Xst January is still unpaid, and I have to request your 
immediate attention to the same." No sicruature. Sufficient.' 

7. Notice to drawer of bill accepted by B: "Yours and 
B.'s note of hand is now due, and your attention to the same 
will oblige," Sufficient.* 

8. The third day of grace falls on July 4th. Notice dated 
July 4th, stating that "payment has been this <f ay duly de- 
manded," is insufficient, though demand was in fact made on 
July 3d, the proper day* The notice imports no dishonor of 
the bill.* 

Note. — Notices of dishonor are now construed very liberally, 
especially in England. The House of Lords in /SoUjrte v. 
Palmer (18 34),* decided that the notice must inform the holder 
either in terms or by necessary implication, that the bill had 
been presented and dishonored. This inconvenient decision 
was frequently regretted,^ and was eventually got rid of bjr 
considering it merely as a finding on the particular facts.* 
Since 1841 (see illustration 1, sxtpra) it does not appear that 
any notice of dishonor has been held bad by the English 
(Courts on the ground of insufficiency in form. In one case, 
Coleridge, J., suggested that a notice given by an indorser 
would be more strictly construed than a notice given by 

^Armstrong v. Christiani (1848), 5 C B. 687; Everard v. Watson 
(18W). IE. &B. 801. 
^rnul v. Joel (1858). 27 L. J. Ex. 880; affirmed 28 L. J. Ex. 143. 
» Maxwell V. Brain (1864), 10 L. T. N. S. :^01. 
*Bniny. Gregory (1866), 14 L. T. N. S. 601 

* Hansom v. Mack (1842), 2 Hill (N. Y.), 587; Wgnn v. Alden (1847). 
4 Den. (N. Y.J, 163; Townf^end v. Bank (1853). 2 0. St.. 345. Confra, 
if jury find indorser not niiplpd. Crocker v. Getehell (1844), £3 Me. 3U2; 
Journey v. Pierce (1859), 2 Houst, (Del.) 176. 

• ) Binpr. N. C. 194. 

'Cf. Ererardy. Watson (1853), 1 E. &B. at 804. Lord Campbell. 

• Pt»r Brnmwell, B., Paul v. Joel (18o8), 27 L. J. Ex. at 384; see, too. 
Maxwell v. Brain, supra, at 302. 
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tlie holder.* On the other hand, it will be seen from Gilbert Notice of di»- 
V. Dennis (1842),' a «ase which has been generally J'oUowed sitSTiu formi 
and approved, tiiat the rule in America is more strict, and the 
cases seem almost, if not quite, in harmony with JSolarte v. 
JPalmer. The late case of Cromer v. PlcUt (1877),* however, 
appears to support the later English doctrine. It is now well 
settled in England and America, contrary to Solaris v. Palmer^ 
that the mere fact of giving notice, is a sufficient indication 
that the party to whom notice is sent is called on to pay the 
bill.* 

Explanation 3. — A written notice of dishonor need 
not be signed/ but the party notified must in some 
way be informed from whom it proceeds." 

Explanation 4. — An insuflScient written notice may 
be supplemented and made valid by a personal com- 
munication/ 

Explanation 5. — When notice is given by personal 
communication,* or when a written notice is supple- 
mented by a personal communication,' the sufficiency 
of such notice is a question of fact. 

Illustrations. 

A person sent by the holder goes to the house o( the 

drawer, \Yho is not a trader^ and not finding the drawer informs 

his wife that he has brought back the bill dishonored. The 

wife says she will tell her husband. This may be sufficient.'* 

2. The holder^s clerk goes to the drawer and tells him that 

. >Cf. East'v, Smith (1847;, 16 L. J. Q. B. 292, aed quJ 

« 3 Met. (Ma.«s.) 495. 

« 5^7 Mich. KS2. 

^ Chard v. Fox (1849), 14 Q. B. 200; Bank v. Corneal (1829), 2 Pet. 
(U. S.) at 562; Totonsend v. Bank, (1835), 2 0. St. at 854. 

^Maxwell V. Brain (1864). 10 L. T. N.S.301; Of. Paw/ v. Joel, 
(1858), 2B L. J. Ex. 380. 

» Kloekenbaum v. Fierson (1860), 16 Cal. 375; Walker v. Bank (1844), 
8 Mo. 704. 

^Houldifch V. Cauty (1838), 4 Bing. N. C. 411; Cf. Paul v. Joel, 
supra, at 384. 

^Metcalfe v. Richardson (1862), 11 C. B. 1011. 

• Houldifeh v. Cauty (1838), 4 Biiig. N. C. at 419; Cf. Paul v. Joel, 
Mupra. 

^ Housego ▼. Cowne (1837), 2 M. & W. 348. 
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Notice of dis- his bill has been presented, and that the acceptor cannot pay 

honor. requU . mi -i i- / i i mi » i i t i • 

litei la form. it. 1 he drawer replies that be will see the holder about it. 
This may. be sufficient.* 

3. A notary's clerk takes the bill, with the notary's ticket 
attached, to the drawer's office, and shows it to a clerk there. 
The clerk looks at it, says the drawer is out and has left no or- 
ders. The notary then leaves the usual notice that the bill is 
due at his office. This may be sufficient.^ 

S^^nJ^o^'c?^ Art. 200. Notice of dishonor is dispensed with — 
of duEonor. ^j^ When the drawer or indorser sought to be 

charged is, as between the parties to the bill, 
the principal debtor, and has no reason to ex- 
pect that it will be honored on presentment. 

Illustrations. 

!• A. draws a bill on B., who is under no obligation to ac* 
oept or pay it, and has not held out that he will do so. It is 
presented and- dishonored. A. is not entitled to notice.' 

2. A. draws a bill on B. payable at his own house. B. ac- 
cepts it. Prima facie this is an accommodation bill for A.'fl 
benefit, and he is not entitled to notice.* 

3. A. signs a bill as drawer in order to accommodate the 
acceptor. A. is entitled to notice.* 

4. A., having a small balance in B.^s hands, draws on him 
for a larger sum. B. accepts^ but does not pay. A. is entitled 
to notice.* 

> Metcalfe v. Riehardwn (1852). 11 C. B. 1011. 

« Viale V, Michael (1874), 30 L. T. N. S. 463. For further illnstration, 
see Phillips v. Gould (1838). 8 C. & P. 3o6; East v. Smith (1847). 16 
L. J. Q. B. 292; Chard v. Fox (1849), 14 Q. B. 200; Jennings v. Boberts 
(1855). 24 L. J. Q. B. 102. 

» Bickerdike v. Bollman (1786), 1 T. K. 405. and Smith's L. Ca. 7 ed. 
p. 50 and notes; Claridge v. Dalton (1815). 4 M. & S. 225; Diehinsv. 
Beal (18:^6), 10 Pet. {U. S.) 572; Wirth v. Austin (1875), 10 L.R. C. P. 
689; Welch v. B. C. Mfg. Co. (1876), 82 ill. 579. 

* Sharpy. Bailey (1829). 9 B. & C. 44; C£. Carter v. Flotper (1847). 
16 M. & W. 743; Reid v. Morrison (1841). 2 W. A S. (Pa.) 401 ; Torrey 
V. Foss (1855), 40 Me. 74. 

» Sleigh V. Sleigh (1850), 5 Exch. 514; Cf. French ▼. Bank (1807), 4 
Cranch (C. Ct.). at 160. 

• Thackray v. Blackett (1812), 8 Camp. 164; Cf. Bagnall v. Andrews 
(1830), 7 Bing. at 223. 



ART. 20O.] DUTIES OF THE HOLDER. 199 

5. A., havins: a balance of $10 at his banker's, and havinor Kxcns'sfWrnot 
no authority to overdraw, draws a check for $50. A. is uotofdisiiuuor. 
entitled to notice.' 

6. A. draws, B. accepts, and C indorses a bill in order to 
accommodate D., the second indorser. If the bill is dishon- 
ored, A. and C. are entitled to notice.' 

7. A. draws and B. accepts a bill to accommodate X., who 
is not a party to it, but who is to provide lor it. A. is entitled 
to notice of dishonor.' 

8. A. draws, B. accepts, and C. indorses a bill in order to 
raise money for their joint benefit. A. and C. are entitled to 
notice.^ 

NoTB. — Cf. Art. 90, accommodation bill defined, and Art. 
168, excuses for non -presentment. The acceptor is the princi- 
pal debtor on the face of the instrument, but evidence is ad- 
missible to show that he is in reality a mere surety, and that 
some other person is ultimately liable.^ As to French law, see 
Art. 190, n. 

(2.) As regards the drawer, when drawer and 
drawee are the same person, or identiciil in 
interest* 

Illustratiok. 

A bill drawn by A. & Co. is accepted by B. & Co., the two 
firms having a common partner. A. & Co. are entitled to have 
the bill presented for payment,^ but are not entitled to notice.* 

(3.) When the drawer or indorser sought to be 
charged is the person to whom the bill is pre- 
sented for payment 

' Cartw V. Duckworth (1869), 4 L. R. Ex. 813; Cf. Hopkirh v. Page 
(1822), 2 Brock. (C. Ct.) 20; Blankenship v. Bogers (1858), 10 Ind. 338. 

« Cory V. Scott (1820). 3 B. & Aid. 619; Turner v. Samson (1876), 2 
L. R. Q. B. D. 22, C. A. ; French v. Bank (1807). 4 Crunch (C. Ct.), at 161. 

*LaJttte V. Slatfer (18:^0), 6 Bing. 623. 

• Foster v, Parker (1876), 2 L. R. C. P. D. 18. 

*Cf. Cook V. Lister (1863), 32 L. J. C. P. at 127, per Willes, J. 

• Art. 2. Expl. 8; Port house v. Parker (1807), 1 Camp. 82; Rhett v. 
Poe (1844), 2 How (CT. S.). 457. 

» Dtcight V. Seovil (1818), 2 Conn. 654. 

• NPiP York Banker. Sfilma Bank (1874), 51 Ala. 305; Cf. Fuller v. 
Hoop-r (1865), 3 Gray (Mass.), 334; West Bank v. Fulmer (1846), 3 Pa. 
St. o99. 
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Exou«»€n for not ILLUSTRATION. 

givj -R notice 

Of di«Jiouor. The indorser of a bill becomes the executor of the acceptor. 

It is presented to him and he refuses to pay it He is not en- 
titled to notice.' 

Note. — But this is doubtful. See Bigeloto^ p. 376, § 4. It 
may be remarked, however, that there are no cases necessarily 
opposed to the rule deduced from Caunt v. Thompson, 
Clearly, presentment for payment 13 not dispensed with 
{Magruder v. Union JBank^ see at 91), and in Juniata Bank v. 
Male^ it does not appear that the indorser sou<2;ht to be charged 
was the person to whom the note was presented for payment. 

(4.) When the drawee is a fictitious person, or (per- 
haps) a person not having capacity to contract, 
and the drawer or indorser sought to be charged 
was aware of the fact at the time he drew or 
indorsed the bill.' 

(5.) When the drawer or indorser sought to be 
charged has received an assignment of all 
the property of the acceptor as security against 
his liability/ Cf. Art 168, cl. (3). 

Note. — This is justly questioned in Daniel^ §§ 1130-1131. 
But it is submitted that the learned author's conclusion that 
the decisions rest upon the ground that the property was re- 
ceived for the express purpose of meeting the acceptor's liab 1- 
ity, is erroneous. This distinction should be noticed : If the 
property is received for the express purpose of meeting the 
primary and absolute liability of the acceptor, then clearly no- 
tice is dispensed with, as he changes place with the acceptor 
and becomes himself the principal; * but if the property is re- 
ceived for the purpose of meeting. A/^ own liability, then it should 
bo regarded only as security against a liability conditional on 
demand and notice, though held otherwise in the cases cited,' on 

> Caunt V, Thompson (184^). 18 L. J. 0. P. 125. But Cf. Juninia Bavk 
v. H<ile 0827), 16 S. &R. (Pa.) 157; Magruder v. Union Bank (1830). 
8 Pet. (U. S.) 87. 

*Leaeh v. Hetritt (1813). 4 Taunt. 731; Smith v. Bellamy (1817). 2 
Stiirk. 223. But Cf . Wyman v. Adams (1858). 12 CuRh (Mass.) 210. 

^Mfchanies' Bank v Gristrold (1831), 7 Wend. (N. Y.) 165; Barfon 
V. Baker (1815), 1 S. & R. (Pa.) 334: Bond v. Famstcorth (1809), 5 
Mass. 170; Cf. Spencer v. Harvey (18S7). 17 Wend. (N. Y.) at 490. 

*Cf. Wilson V. Senier (1861), 14 Wis. at 386. 387; Woodbury y. CruM 
(1869), 1 Bliss. (C. a.) 284, 
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the ground that as the indorser has received all the acceptor's Exnnses fr>r not 
property, demand would be fruitless. But in accordance with Jj^^j'/jjjyjjj,!^** 
this reasoninor, it is well settled that the mere receipt of a part 
of the acceptor's property as collateral security, whether t-lie 
security is sufficient to meet the bill or not, does not dispense 
with demand and notice,^ though som3 courts hold the contrary 
where the security is sufficient and the indorser fully indumiii- 
fied.« 

4 

(6.) When, after the exercise of reasonable dili- 
gence, notice of dishonor cannot be given to 
or does not reach the party sought to be charged.* 
Explanation 1. — Reasonable diligence is a mixed 
question of law and fact.* 

Illustrations. 

1. The holder of a dishonored bill goes to the drawer's ^lace 
of business during business hours to give him notice of dis- 
honor. He finds the place ,shut and no one there of whom to 
make inquiries. This may excuse notice.^ 

2. The holder of a bill duly addresses and posts a notice of 
dishonor. It is lost in the post. The drawer or indorser to 
whom it was sent is not discharged.' 

3. The holder of a dishonored bill does not know the in- 
dorser's address. He makes some inquiry, but does not take 
the steps he reasonably might have done. The indorser is 
discharged.' 

' Kramer r.Sandford (1842). 4 W. & S. (Ri.) 328; Crenmer v. P^rry 
(1835). 17 Pick, (Mass.) 332; Haskell v. Boardman (18154), 8 Allen 
(Mhss.), 38; Taylor v. Frenth (1866), 4 E. D. Sm. (N. Y.) 4:>8; Wilson 
V. Senier (1861), 14 Wis. 380. 

^Develing v. FefTis (1849), 18 0. 170; Of. Marshall v. Mitchell 
(186;?). 36 Me. at 223. 

^ Allen V. Edmundaon (1848), 2 Exch. at 723; Walker v. Stetson 
(1862). 14 0. St. 89. 

* Bank of Utiea v. Bender (1839), 21 Wend. (N. Y.) 643; LinviUe v. 
Welch (1869), 29 Mo. 203; Walker v. Stetson, supra. But see Bate- 
man v. Joseph (1810), 2 Camp, at 462; Herbert v. Servin (1879), 41 N. 
J. L. 226 (fact). 

^ Allen v. Edmundson, supra: Williams v. Bank (1829), 2 Pet. 
(U. S.) 96. ^ ^ 

^Maekay v. Judkins (1868), 1 F. & P. 208, Byles, J.; Cf. Arts. 193 
and 194, n. 

' Beveridge v. Burgis (1812), 8 Camp. 262; Spencer v. Bank (1842), 
3 Hill (N. Y.), 620. 
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Excuses for not 4. A bill is accidentally destroyed before maturity. The 
oidijSkonor. holder gives notice of the fact to the drawer. At maturity the 

holder cannot obtain payment. He must give notice of dis 

honor to the drawer.* 

Explanation 2. — The fact that the drawer or in- 
dorser sough|; to be charged has reason to believe that 
the bill will, on presentment, be dishonored, does not 
dispense with the necessity for giving him notice of 
dishonor.' 

Illustratiost. 

The drawer or indorser of a bill has notice that the acceptor 
IS bankrupt' or dead.* He is entitled to notice of dishonor. 

Explanation 3. — The bankruptcy or death of the 
drawer or an indorser does not dispense with the 
necessity for giving notice of (Jishonor to him or his 
representatives.* 

(7) By waiver express or implied. 

Explanation 1. — Notice of dishonor may be waived 
before the time for giving notice has arrived, or after 
the omission to give notice.' 

Illustrations. 

1. The drawer of a bill tells the holder before it is due that 
he has no fixed residence, and that he will call in a few days 
to see if the acceptor has paid the bill. This waives notice.' 

» Thaehray v. Blaekett (1812), 3 Camp. 164: Cf. Art. 165. 

« Cf. Carew v. Duchvorth (1869). 4 L. R. Ex. at 319; and Art. 188. 

• Esdaile v.' Sowerby (1809), 11 East, 114; Smith v. Becket (1810). 13 
East. 187; Juniata Bank v. Hale (1827), 16 S & R. (Pa.) 157; Cednr 
Falls Co. V. Wallace (1880), 83 N. C. 225; Cf. French Code, Art. 163. 

« BaHon V. Baker (1815), 1 S. & R. (Pa.) 334; Cf. Count v. Thowp- 
eon (1849), 18 L. J. C. P. 125; French Code, Art. 163, Poihier, No. 147. 

• Rhode V. Proctor (1825), 4 B. & C. 517; and Art. 198, ExdI. 3; Ex 
parte Tremont Bank, 16 Bankr. Reg. 397; bymaUey v. Wright (1878), 
40 N. J. (L.) 471. 

• Cf. Cordery ▼. Colville (1863). 82 L, J. C. P. 210; Sigerson v. 
Matthews (ISbl), 20 How. (U. S.) 496; Armstrong v. Chadwiek (1879), 
127 MasB. 156. 

T Phipson V. Kellner (1815), 4 Camp. 284; Cf. Burgh v. Legge (1839), 
5 M. & W. 418. 
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2. The drawer of a bill orders the drawee not to pay it Exmics for not 
This (probably) waives notice.* of diahouor. 

3. The drawer of a bill informs the holder that it will not be 
paid on presentment. This (probably) waives notice.* 

4. The iudorser of a bill receives no notice of dishonor. Six 
weeks after the dishonor he meets the holder and promises to 
pay the bill. This is a waiver of notice.* 

5. The indorser of a bill, knowing that no notice of dishonor 
has been given him, pays part of the amount This is a waiver 
of notice.^ 

6. The indorser of a note, knowing that no notice has been 
given him, on being asked what is to be done about the note, 
replies, " The note will be paid." This is not a waiver of notice.* 

7. A., the drawer of a bill, indorses it to C, who indorses it 
to D. On the day of dishonor, but before the fact of dishonor 
could be known. A., knowing the acceptor to be insolvent, 
■ays to C, ^ I suppose I shall have to take up the bill. If you 
will call with it in a few days I will pay it'' D. gives no no- 
tice of dishonor either to C. or A. D. cannot hold A. as in- 
dorser, as the language does not import an absolute promise 
to pay, but an unwillingness to pay coupled with the fear that 
he would be compelled to pay.* 

8. A., the drawer of a bill, indorses it to C, who indorses it 
to D. Some time after the dishonor, A., who has received no 
notice, is informed by G. that D., the holder, is going to sue him. 
A. says he will pay if D. will give him time. This is evidence 
of waiver of notice.' 

NoTB, — Of. Art 121, as to express waiver. Art. 168 cL 
(6), waiver of presentment. 

» nm V. Heap (1823), D. A R. N. P. C. 67; Cf. Hacena v. TalM 
(1858). 11 Ind. 323. 

• Brett V. Levitt (1811). 13 East, at 214; Cf. Minturn r. Fisher (1857), 
7 Ca!. 573; Taylor v. Frettch (lSb5\ 4 E. D. Sm. (N. Y.) 45«. 

• Cordei^ v. Cohille (1863), 32 L. J, C. P. 210; Rindskopfv. Doman 
(1876). 28 0. St 516; Freeman v. O'Brien (1874), 38 la. 407: Givena v. 
Bank (1877), 85 111. 442. 

• Knapp v. RunaU (1875). 87 Wis. 135; Newberry v. Trotcbridga 
(1865). 1^ Mich. 264. 

» Creamer V. Perty (1885), 17 Pick. (Maaa.) 332. 

• Pickin V. Graham (1833). 1 Cr. & M. 725. 

» Woods V. Dean (1862). 32 L. J, Q. B. 1. See further, Lecann v. 
Kirkfnan (1859). 6 Jur. N. S. 17; North Stafw^d Co. v. Wythies (1861 ), 
2 F. & F. 663; ETxlby v. Rochusson (1866), 18 C. B. N. S. 357; Sheldon 
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^Mnfr»o!l7M*^* ^^pi<^^^iio^ 2. — Waiver of notice of dishonor in 
oidislouor, favor of the holder enures for the benefit of parties 
prior to such holder as well as subsequent holders. 

Illustration. 

C. indorses a bill to D., who indorses. ittoE. If C. be sued 
by E., and iet judgment go by default, he cannot set up want 
of notice of dishonor if he be subsequently sued by DJ 

Explanation 3. — ^Waiver of notice of dishonor by 
an indorser does not affect prior parties. 

Illustration. 

C, the payee of a bill, indorses it to D. D, jjives notice of 
dishonor to C one day late. C. waives the irregularity, t^kes 
up the bill and gives notice to the drawer. C. cannot sue the 
drawer.* 

Explanation 4. — A verbal waiver of notice may be 
revoked before the time for giving notice has ex[ared.* 

Explanations. — An acknowledgment of liability 
mast be ^made with full knowledge of the &ct8 in 
order to operate as a waiver of notice of dishonor.* 

Illustration. 
A bill is refused payment at maturity. The indorser prom- 
ises the holder to pay it, not knowing that it had been previously 
dishonored by non-acceptance. This is no waiver. 

Note. — Many of the cases fail to distinguish between ad- 
missions of liability, which are evidence of due notice having 
been received, and admissions of*liability when due notice has 
not been given, and which therefore are evidence of waiver. 
The distinction is important.* 

V. Horfon (1870), 4S N. Y. 93: Gove v. Vining (1843). 7 Met (Mass.) 
212; Bfyant v. Wilcox (1874). 49 Gal. 47. 

» Babey v. Gilbert (1861). 88 L. J. Ex. 170. See Johnson v. Crane 
(1844). 16 N. H. 174; Cf. Art. 194. 

2 Turner v. Leach (1821), 4 B. & Aid. 451; Cf. Art. 192. 

» Second Nat. Bank Y.McGuire(lSn),^0. Si. 2%; S.a,81 Amer. 
R. 539. ■ 

* Goodall V. Dolley (1787), 1 T. R. 712; Thomson v. Wynn (18271, 12 
Wheat. (U. S.) 183; Walker v. Bogers (1866). 40 111. 278; Third Nat. 
Bank V. Ashworth (1870). 105 Muss. 503; Bitidslopf v. Doman (1876), 
2b 0. St. 516. 

*As to what is evidence of due notice, see Taylor v. Jones (1809)f • 
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Art. 201. Delay in givino: notice of dishonor is Exmw for rie- 

^ ^ . lay iu uolice. 

excused when such delay is caused by circumstances 
beyond the control of the party giving notice, and not 
imputable to his negligence. 

Explanation. — When the cause of delay ceases to 
operate, notice must be given with reasonable dili- 
gence.* 

Illustrations. 

1. The indorser of a bill gives a wrongr address, or bv his 
conduct misleads the holder as to his address. In consequence 
a notice posted in due time is a long while in reaching him. 
The delay is excused and the indorser is liable.' 

2. The holder of a bill does not know the indorser's ad- 
dress. Delay occupied in making inquiries is excused.' 

Note. — For further illustration and authority see Art. 109, 
and Art. 193. This article is an obvious deduction from the 
general rule (Art. 195) that notice of dishonor must be givun 
within a reasonable time. The old system of pleading recog- 
nized the difference between excuses for delay and excuses for 
non-notice.* When the delay is caused by the negligence of 
the party to whom notice is sent^ it is conceived that though 
that party is bound he cannot give an effectual notice to ante- 
cedent parties.* 

Ooerdue BilL — In America it is held that when a bill is in- 
dorsed after its maturity, the indorser is entitled to have it 

Camp. 105; Hieksv. Beaufort (1838), 4 Binjjr. N. C. 239; BrofrtieU v. 
Honney (1841), 1 Q. B. 39; CnrlewU v. Corfield (1841). 1 Q. B. S14; 
CawpheUv. Webftter (IS^), 15 L. J. C. P. 4; Mills v. Gibson (lj<47), 16 
L. .1. C. P. 249; Jackson v. CoUinfi (1848). 17 L. J. Q. B. 142; Barf halo- 
mrtp V. Hill (1862); 5 L. T. N. S. 766. As to what is not, B'^-rodaih v. 
I^ire (1«11), 4 Taunt. 93;, Braifhtraife v. Coleman (1835). 4 Nov. * M. 
654; Befl v. Frankia (1842), 4 M. & G. 446; Holmes v. ^Staines (1850), 
3 C. & K. 19. 

' FJrfh V. Thrush (1828). 8 B. A C. 387; Glodirell v. Turner 0870), 
6 L. R. Ex. at 61; McVeigh v. Allen (1877), 29 Grat. (Va.), 588; Cf. 
Art. 169. 

' Heuntt V. Thompson (1836), 1 M. & Rob. 543; Berridge v. Fitzgerald 
(1869), 4 L. R. Q. B. 639. 

' Baldwin v. Richardson (1823), 1 B. & C. 245; Fugitt v. Nixon 
(1869). 44 Mo. 295. 

* Allen V. Edmundson (1848), 2 Exch. at 723. 

^Cf. Shelton v. Braithwaite (1841), 8 M. & W. at 254-255. 
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BILLS OF EXCHANGE. 



[arts. 20s^^ 



Exousefl for de. presented for payment, and to receive notice of dishonor with- 
y nuoice. -^^ ^ reasonable time, he in effect having indorsed a bill pay- 
able on demand;' aliter^ if an indorser take up a dishonored 
bill and re-issue it on his original indorsement, for his liability 
is already fixed.' The English law upon this subject was very 
obscure, until the British Code, § 10 (2), which adopted tho 
American rule. Under German Exchange Law, Art. 16, the 
indorser of an overdue bill incurs no mercantile engagement. 



Conflict ot 



Notice to no- 
coi»t(ir uuueo> 
eNBary. 



Art 202. Where laws conflict, the validity of a 
notice of dishonor, both as to form and time, is (prob- 
ably) determined by the law of the place where the 
notice is given/ 

Illustration. 

A., in England, draws and indorses to C. a bill payable in 
Spain. G. indorses it to D., in Spain. It is presented for ac- 
ceptance and dishonored. Fifteen days afterwards, D. gives 
notice of dishonor to C, who immediately gives notice to A. 
By Spanish law no notice of dishonor, by non-acceptance is 
necessary (Of. Art 157 n.). C. is liable to D., and if he pays 
him, he can sue A,* 

Note. — It would be convenient to hold generally that the 
duties of the holder are to be determined bv the law of the 
place where they are performed, but the cases certainly have 
not yet gone so far as this. 



Notice to Charge Acceptor^ Maker^ or Stranger. 

Art. 203. The acceptor of a bill is not in any case 
entitled to notice of dishonor.* 

^Patterson v. Todd (1852), 18 Pa. St. 433; Eisenlord v. DUlenharh 
(1878). 15 Hun (N.Y.), 23; aff 'd 79 N. Y. 617; Light v. Kingahw-y (1872), 
50 Mo. 331; McKewer r. Kirtland (1«71). 33 la. 348; Of. Art. 162. 

« St John V. Roberts {X2>^), 31 N. Y. 441; Cf. Uhbey v. Pierce (1867), 
47 N. H. 307. 

» Hirschfield v. Smith (1866), 1 L. R. C. P. 340; Aymar v. Sheldon 
(1834), 12 Wend. (N. Y.), 4:39; Nat, Bank v. Green (1871). 33 la. 140; 
Pothier, No. 155. Contra, Ellis v. Commercial Bank (1843), 7 How. 
(Mis8.) 294; C*. Art. 180. 

*Horne v. Rouquette (1878), 8 L. R. Q. B. D. 614, C. A. 

"^Cf. Bowe V. Tipper (1853), 22 L. J. C. P. at 137; Pearte v. Pern- 
Urthy (1812), 8 (}amp. 261 (maker). 
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Illustration. Notice to no- 

ceptor uimco < 

B. accepts a bill payable at his banker's. It is presented eamry. 
there and dishonored. No notice need be given to B.^ 

Art. 204. Notice of dishonor is not a condition Guarantor. 
precedent to the liability of a person who has given 
a guarantee for the payment of a bill by the acceptor. 
Cf. Art. 173. 

Iluxstrations. 

1. , The indorser of a bill gives a bond to secure its payment 
Want of notice of dishonor is no defense to an action on tiie 
bond.' 

2. X. gives a guarantee for the price of goods to be sup- 
plied to the acceptor of a bill. X. is not entitled to notice of 
dishonor.' 

3. X. gives a guarantee for the price of goods to be sup- 
plied to the drawer of a bill. X. is entitled to notice of dis- 
honor.* 

4. X. guarantees the payment of a note, " if it be not duly 
honored and paid '' by the maker. X. is not entitled to notice 
of dishonor.' 

Note. — In America the iiuthorities conflict. No case has 
yet arisen calling for a decision on the necessity of notice to 
charge a guarantor of the contract of a party secondarily liable 
as drawer or indorser, but we cannot conceive how a guaran- 
tor could be held liable when the indorser whose contract he 
guaranteed has been discharged by failure to give notice to 
him of the acceptor's default. But why the guarantor should 
be held entitled to notice in such case, as held in Phillips v. 
Aslling* is not so clear.' As to the liability of a guarantor of 
the contract of a party primarily liable as acce^^tor or maker, 
there are two classes of cases. (1) Notice to the guarantor is 
held a condition precedent to his liability, but it may be given 

» Treacher v. Hintm (1821), 4 B & Aid. 413. 

» Murray v. Kirtg (1821) 6 B. & Aid. 165; F, d^ M. Bank v. Kerehe- 
ra/(1853), 2Mich. 504. 

• HoJbrow v. Wilkins (1822), 1 B. A C. 10. 

* Phillips V. Astling (1809). 2 Taunt. 206; Cf. Hitchcock v. Hun\frey 
(1843), 5 Af. & G. at 564. Sed qu.f see note infra, 

^ H'alfon V. Masco U (1844), 13 M. & W. 72, see also at 452. 
•See Bigelow, p. 140. 
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Oaarantor. 



Person Ifiibie 
on coiuiders- 
tioa. 



at any time before suit. If, however, the guarantor is damaged 
by the delay in givinir notice, he is discharged to the extent of 
the damage.* (2) But b}^ thcv weight- of authority, notice is 
not a condition precedent to his liability, but the guarantor is 
dischar<red to the extent he is damaofed by failure to give him 
reasonable notice of the principal's default.' It is prudent to 
give a guarantor sora»* notice. See IStory^ Notes, 7th ed. § 460. 
note, for a clear presentation of this subject. 

Art. 205. A person who is not a party to a bill, 
but who is liable on the consideration for which it is 
given,^is (probably) entitled to notice of dishonor. 
Cf. Art. 174. 

Illustrations. 

1. X. buys goods from D. to be paid for ** by approved 
banker's bill." C, who is X.'s broker, obtains a banker's bill pay- 
able to his own order and indorses it to D. If the bill be dishon- 
ored, X. (probably) is not liable for the price of the goods 
unless he receives notice of dishonor.* 

2. C, the holder of a note payable to bearer on demand, 
transfers it to D., without indorsing it, to pay for goods sup- 
plied by D. If the note be dishonored, C. is not liable for the 
price of the goods unless he receives notice of dishonor.* 

Note. — It seems from the last cited cases* that the same 
strict and technical notice of dishonor is not requisite to charge 
a person liable on the consideration as is requisite to charge a 
party liable on the bill. This is fair, for in the one case the 
liability is transferable, in the other it is not, and therefore all 
defenses between the parties can be inquired into. A distinc- 
tion might be drawn between persons liable on the considera- 
tion who have, and who have not, been holders of the bill.' 

» Geiger v. Clark (1859), 13 Gil. 679; Crooks v. Tully ri875), 50 Oil. 
254; Foote v. Browrt (1841). 2 McL. (C Cfe.) «69; Cf. Bhk/ord v. Gihhft 
(1851) 8 Gush. (Mas8.) at 156; Usley v. Jones (1868). 12 Gray (MasR.). 260. 

'^ Brown v. Curtis (1849). 2 N. Y. 226; Second Nat Bank v. Gavlord 
(1872), 34 la. 246; McDonald v. Scott (1R71). 8 Kana. 25; Voltz v.Har- 
ris (1866), 40 III. I.=i5; Gage v. Lewis (1873), 68 lU. 605; Newton W, Co. 
V. Diers (1880). 10 Neb. 284. 

» Cf . Arts. 224. 225. 

* Smith V. Mercer (1867), 3 L. R. Er. 51. Contra, Swinyardv. Botces 
(1816) 3 M. & S. 62, not cited. 

* Camidge v. Allenhy (1827). 6 B. & C. 878; Turner v. Stones fl843), 
1 D. & L. 122; Robson v. Oliver (1847), 10 Q. B. 707, caBes on country 
hink notes: Dayton v. Trull (1840). 23 Wend. (N. Y.) 34'>; CL Art. 225. 

•Id. at 381. 
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Duties on Receiving Payment. 

Art. 206. It is the duty of the holder to deliver Duty to give np 
up the bill when it is paid in due course, by or on 
behalf of the drawee or acceptor.* Cf. Art 165. 
Exception 1. — Non-negotiable bote.' 
Exception 2. — The person who was the holder of a 
bill is (perhaps) entitled to receive payment without 
giving it up, on proof of its destruction.' 

Note. — Cf. Art. 144 as to lost bills, and Arts. 27 and 29 
as to the parts of the set. Giving up the bill is a concurrent 
condition, and not a condition precedent to payment. German 
Excbanore Law, Arts. 38-39, provides that the holder must 
take part payment if. it bo offered. In that case he may retain 
the bill, but must indorse upon it the amount he has received* 

' Hansard v. Robinson (1827). 7 B. & C. at 94; Otisfield v. Mayherry 
0874), 63 Me. 197: Crowe v. Clay (1854). 9 Exch. 604. Ex. Ch.; Ocean 
Bank v. Fanf (1871), 50 N. Y. at 476j Crandall v. Sehroeppel (1874). 
1 Hun (N. Y.). 557; Arnold v. Dresser (1864). 8 Allen (Maiw.). 435; 
German Exchanpre Law. Art* 39; Of. Jfmes v. hroadhurst (1850). 9 0. 
B. at 182, ^nd Duncan, Fox <t Co. v. N, <^ S. Wales Bank (1880), L. R. 
6 App. Cis. at p. 18, U. L.. as to payment by drawer or indorser; and 
Corner y. Toy /or (1854), 10 Exch. 441; Woodward v. Pell (1868), 4 L. 
R. Q. B. 55, lien for cosIa. 

^Charnley v. Grundy (1854). 14 C. B. at 614; CJf. Art. 107. 

• Wright V. Maidstone (1855), 24 L. J. Cb. 623. See Art. 144, cl. (1.) 
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CHAPTER VL 

LIABILITIES OP PARTIES. 

Drawee and Drawer* 

Duty to accept Art. 208. The drawee of an unaccepted bill of 
exchange is not bound to accept or pay it unless he 
has, for valuable consideration, expressly or impliedly 
agreed so to do. If he has so agreed, his relations 
with the drawer are regulated by the terms of the 
particular agreement between them.* 
Exception. — Check on a banker.^' 

NoTB. — In some continental countries the duty to accept or 
pay bills arises from the mere relationship of debtor and cred- 
itor in a mercantile transaction;* whereas here there must be 
an agreement founded on consideration. Apart from some- 
thing special in the contract, it seems that the authority or ob- 
ligation to accept is not revoked by the death of the drawer/ 
while it is by notice of his bankruptcy; for this renders funds 
in the hands of the drawee no longer available for the payment 
of the bill, and incapacitates the drawer from fulBlling his part 
of the contract.^ The bankruptcy of the drawee is not per se 

* cutty, p. 200; Of. Goodwin v. Boharts (1875). 10 L, R. Ex. at 351, 
Ex. Ch.; see, e. g,. Smith v. Broum (1815). 6 Taunt, at 844; Laing v. 
Barclay (1823). 1 B. & C. 398; Huntley v. Sanderson (1833), 1 Or. & M. 
467 (a«reiit authorized to draw od principal; contract of indemnitv); Biggs 
V. Lindsay (1813). 7 Cranch (C. Ct.), 500; Gumming v. Shand (1860), 29 
L. J. Ex. at 182 (implied affreemeot to let cuiatomer overdraw h English 
Credit Co. v. Arduin (1871), 5 L. R. H. L. 64 (construction oi credit). 

* Art. 260; Cf. Goodwin v. Boharts, supra. 

* Pothier, No. 92; Nouguier^ § 442; lielgian Code de Commerce, - 
Art. 8. 

* Chitty, p. 193; 8t<*ry, § 250; Cutts v. Perkins (181 ^). 12 MaJ«s. 206; 
Cf. Billings v. Devaux (1841), 8 M. & 6r. at 574; Att.-GenL v. Pratt 
(1874), 9 L. R. Ex. 140. 

^Pothier, No. 96; Cf. Citizens' Bank v. Xew Orleans Bank fl873). 6 
L. R. H. L. 852. Contra, in case of check, Boberts v. Corhin (1868), 26 
la. 315. 

(210) 
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a breach of contract with the drawer.* In France the engage- Duty to accept 
ment between drawer and drawee is held to be a contract of "'''**^' 
'* inandat," and their relations are regulated accordingly.' 

XicUer of Advice. — it is usual, but not necessary, lor the 
drawer to advise the drawee of drafts drawn on him by letter 
of advice.' 

Art. 209. When tlie drawee breaks his contract Measure of 
with the drawer by dishonoring his draft, the conse-««a*»'8i<^"^wee. 
quences reasonably resulting from the breach of con- 
tract constitute the measure of damages.* 

Illustrations. 

1. A customer, having a balance of $200 at his banker's, 
draws a check for $100, or accepts abill for $100 payable at 
his banker's. If this checlc or bill is dishonored he may recover 
substantial damages for the injury to his credit, without prov- 
ing any actual loss.* 

2. A., in a foreign country, draws on B., in England, under 
a letter of credit. B. dishonors his draft. A. may recover the 
re-exchange and notarial expenses which he has had to pay to 
the holder,® and also the cost of telegrams, etc., consequent on • 
the dishonor.' 

NoTB. — Although an acceptor, as such, may not be liable for 
re-exchange, it is clear that the drawee, by accepting, cannot 
alter or escape from his special contract with the drawer; and 
this may be the ground of his liability for re-exchange, etc., 
when sued by the drawer. Cf. Art. ^13, n. As to paying a 
draft contrary to instructions, see Twibell v« London Subur- 
ban Sank} 

> Re Agra Bank (1867), 6 L. R. Eq. 160. 

* Hothier, Noe. 91-100; Bravard- Detwng eat, lib ed. 219; Code Civil, 
Art 1984-2010. 

» Arnold v. Cheque Bank (1876), 1 L. R. C. P. D. at 686; Nouguier, 
§ 271-284. 

♦ Prehn v. Rotfal Bank (1870), 5 L. R. Ex. 92; Cf. Ihletf v. JoneM 
(1858) 12 Gray (Masg.). 260 (accommodation bill). 

» RoUin v. Steward (1854), 23 L. J. C. P. 148; Cf. Cumming v. Shand 
(1860), 29 L. J. Ex. 129; Summers v. City Bank (1874), 9 L. R. C. P. 
680; Roberts v. Corhin (1868), 26 la. 315. 

• Walker v. Hamilton (1860), 1 DeG., F. & J. 602; Re General So. 
Am. Co. (1877), 7 L. R. Ch. D. 637. 

' Prehn v. Royal Bank, supra. 

• Ttffibell V. London Suburban Bank, W. N. (1869). Part I, p. 127. 
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Drawee and Holder. 
No priTify be- Art. 210. The drawee of a bill, as such, incurs no 

tween drawee ■..,.,. 

aud holder, liability to the holder, and there is no privity of con- 
tract between them.* 

Illustration^. 

A., havinfi^ $100 at his bankers', draws a check on them for 
that sum in favor of C. The chec)c is dishonored. C has uo 
remedy against the bankers.* 

Note. — Similarly, when a bill is accepted payable at a 
banker's, there is no privity between the drawer or holder am! 
the acceptor's bnnker.' In France, when the drawee has funda, 
drawing a bill operates as an assignment of them in I'avor of 
the holder, and creates a privity between holder and drawee/ 
And it is held in America that where a bill is drawn for the 
whole of a particular fund, or for the entire indebtedness of 
drawee to drawer, it operates as an equitable assignment there- 
of, and binds the fund in drawee's hands after notice of the 
assignment/ 

Explanation. — Such privity may be created by agree- 
ment external tothe bill, and the relations of the parties 
are then regulated by the terms of such agreement.* 

^ffopkinson v. For/if er (IBli), 19 L. R. Eq. 74; Chapman v. H'hife 
0852). 6 N. Y. 412; Chase V. Alexander (1879). 6 Mo. Ap. 605: Wein- 
gfock V. Belltrood (187()), 12 Bush. (Kv), 139; First Not, Bank v. 
Dubuque Ry, Co. (18791 62 la. 878; Cf. Vaughan v. HalUday (1874), 9 
L. R. Ch. 561; Exchange Bank v. Rice (lb71), 107 Mass. 87. 

•Id.; Sehroedery. Bank (1876). 84 L T. N. S. 785; Ca^-ryr. Naf, 




Contra, whether check is for whole nr part of deposit, Roberts v. Corbin 
(1868). 26 la. 815; Union Nat, Bank v. Oceana Bank(l^b). 80 111. 212; 
McGrade v. German Sav. Inst. (1877), 4 Mo. Ap. 330; Lester v. Given 
(1871). 8 Bush (Ky.), 357; Pease v. Landauer (1886). 63 Wis. 2a 

• Hill v. Royds (1869), 8 L. R. Eq. 290. 

^ BravardDemnngeat. 7th ed. 235; Nouguier, § 392-431. 

•Cf. Mandeville v. Welch (1820), 6 Wheat. (U. S.) at 286; Lufv. 
Pope (1843), 5 Hill (N. Y.), 413; Bank 7. Bogy (1869), 44 Mo. 18; Gib- 
son V. Cooke (1838). 20 Pick. (Mass.) 16; Contra, Shand v. Du Buisson 
(1874), L. R. 18, Eq. 283. 

^Robey v. Oliver (1872). 7 L. R. Ch. 695; Ranken v. A\faro (1877), 5 
L. R. Ch. D. 786. 
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Illustrations. No privity be- 

twcvii iiruvvee 

1. B. gives A. an open letter of credit authorizing him to *"** ^^^^^ 
draw to the extent of $10,000, and concluding " parties nego- 
tiating bills under it are requested to indorse particulars on the 

back hereof." A. accordingly draws a bill for toOO in favor 
of C, who duly indorses the particulars on the credit. B. be- 
comes insolvent, and dishonors the bill on presentment. C. 
can prove for $500 against B.'s estate.* 

2. A. draws a bill on B. in favor of C, and remits funds to 
meet it B. dpes not accept the bill, but he tells C. that he has 
received the funds and promises to pay the bill, B. does not 
pay the bill. No action on the bill can be maintained against 
B., the statute requiring acceptance to be in writing on the 
bill, but C. can sue B. for money received to his use.' 

• 

Note. — Letters of Credit. — A letter of credit, says Story, is 
•* a letter of request whereby one person (usually a merchant or 
hanker) requests some other person to acivance moneys or give 
credit to a third person named therein for a certain amount^ 
and promises that he will repay such sum to the person advanc- 
ing the same, or accept bills drawn upon himself for the like 
amount. It is called a general (or open) letter of credit, when 
it is addressed to all merchants or other persons in general; 
and it is called a special letter of credit, when it is addressed 
to a particular person by name, requesting him to make such 
advance to a third person." • See the nature of a letter of 
credit commented on by Lord Cairns in a case where it was 
held that a writing opening a credit for a particular sum does 
not of itself constitute an equitable assignment or specific ap- 
propriation of that sum, so as to create a trust. It is an under- 
taking that the person giving it will act as paymaster to the 
person to whom it is given, up to a certain amount, on his per- 
Jorming the conditions set forth in it. It is usually openited 
on by bills of exchange, but it may be operated on by checks, 
or simple demand of payment.* See an open letter of credit, 
distinguished from an ordinary or special credit by Brett, L. J.* 

^Be Agra Bnnh (1867), 2 L. R. Ch. 891; Cf. Citizens' Bank v. N. O. 
Bank (1873), 6 L. R. H. L. 352. 

* Oriffln V. Weatherhtf (1868), 3 L. R. Q. B. 763. 
^ Story, §§459, et seq. 

♦ Morgan v. Laritn^e (1875), L. R. 7 H. L. at p. 432. And see note to 
British Linen Co. v. Caledonian Insurance Co, (1861), 4 Macq. H. L. ac 
p. 109. 

» Union Bank qf Canada v. Cole (1877), 47 L. J. C. P. at p. 109. 
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Acceptor and Holder. 
Arceptor»8 con- Art. 211. The drawee of a bill of exchange be- 

trRct witti 

hoMer. comes, by accepting it, the principal debtor thereon.' 

As acceptor he undertakes that he will pay it accord- 
ing to the tenor of hie* acceptance." 

Note. — See the primary and absolute liability of an acceptor 
distii.guished from the secondary and contingent liability of a 
drawer or indorser by Bay ley, J.,' and Cresswell, J.* In the 
case of a bill accepted for value, the acceptor is frequently de- 
scribed as the principal debtor, and the drawer and indorser as 
his sureties,^ but as Lord Blackburn has pointed out, this is 
not an accurate expression. The drawer or indorser " is not 
exactly a surety for the acceptor, or co-surety with those who 
are sureties for the acceptor, yet he stands in a position suf- 
ficiently analogous to that of a surety" to entitle him to the 
equities of a surety, when the bill has been dishonored, though 
not befor6.* As to the mutual relations of joint acceptors, 
who are not partners, see per Wilde, C. J.' See, also, Arts. 
o8-40, as to general and qualified acceptances, and Art. 172, 
as to presentment for payment to charge acceptor. 



Ac(*eptor's es- 



Art, 212. The acceptor of a bill of exchange by 
the fact of acceptance conclusively admits and war- 
rants to a bona fide holder — 

(1.) The existence of the drawer, the genuineness 
of his signature, and his capacity and author- 
ity to draw/ 

» Philpot V. Bt-yant (1828), 4 Binflr. at 720. 

2 Smith V. Vertue (I860). 30 L. J. C P. 56; see at 60. per Bylw, .!.; Cf. 
Walton V. Mascall (1844). 13 M. & W. at 458, Piirke, B.; Cf. French 
Code, Art. 121; German Exchange Law, Art. 23. 

» Rmce V. Young (1820), 2 Blijfh. H. L. at 467. 

* Jones V. Brondhurst (1850), 9 C. B. at 81. 

' See, €. ff.. Cook v. Lister (1863), 32 L. J. C. P. at p. 127, per Willes, 
J. ; Rouquetie v. Overmann (1875), L. R. 10 Q. B. at p. 536, per Cock- 
burn, C. J. 

* Duncan, Fox (t Co. v. N. dt S. Wales Bank (1880), 6 App. Cas. 
H. L. at p. 19. 

^Marmer v. Steele (1849). 4 Fxch. at 13. 

« Cooper V. Meyer (18:^0). 10 B. & C. 463; Nat. Park Bank v. North 
Bank (1871), 46 N. Y. 77; Cf. Allen v. Kramer (1878), 2 Bradw. (HI.) 
205 (check). 
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IlXUSl BA nONS. Acceptor's es- 

toppels. 

1. A bill purporting to be drawn by A. on B. in favor of 
C. is accepted by B. and then negotiated. B., the acceptor, 
cannot set up that A.'s signature is a forgery.' 

2. A bill is drawn by A. on B. in favor of C. G. alters the 
amount from tlO to $100, and then indorses it away. B. sub- 
sequently accepts it. B., notwithstanding his acceptance, may 
set up the alteration as a defense.' 

Note. — But this rule has been materially modified by hold- 
ing that this admission of the genuineness of the drawer's signa- 
ture is conclusive (I) only in favor of a holder who is not only 
bonajiiie^ but who has not contributed by his own fault or neg- 
ligence to the loss or misled the acceptor into the belief that 
the signature was genuine,* and (2) only in favor of a holder 
who took the bill after the acceptance.* 

A bona fide holder for value of a bill of exchange before ac- 
ceptance is not required to pay an additional consideration to 
the drawee for his acceptance in order to enforce it against 
him. The bill itself implies a representation by the drawer 
that the drawee is in funds to meet it, and the contract of the 
former is that the latter will accept and pay according to the 
terms of the bill; the subsequent acceptance constitutes an 
admission of the truth of the representation which the drawee 
and acceptor is not thereafter allowed to retract.^ 

(2.) In the case of a bill payable to drawer^s order, 
the then capacity of the drawer to indorse,* 

^Cooper V. Meyer (1830). 10 B. & C. 468; Sanderson y. Collman 
(1842). 4 M. & Or. 209; God'dard v. Bank (1850). 4 N. Y. J47; Howard 
V. Bank (1876), 28 La. An. 727: C)f. Orr v. Bank (1854), 1 Macq. H. L. 
618; Horfsman v. Hennhaw (1860), 11 How (U. S.), 177; Peoria R. R. 
Co, V. Neill (1855), 16 III. 269. 

^White V. Conf. Bmk (1876), 64 N. Y. 316; Bank cf Commerce v. 
Uuion Hank (1850), 3 N. Y. 280; Redington v. Woods (1873). 45 Cal. 
406; Cf. Bwehfield v. Moore (1854), 23 L. J. Q.B. 261; Alifer. if drawer 
conjfent to alteration, ^i^ard v, Allen (1840), 2 Met. (Maefi.) 53. 

^NaL Daukv. Bungs (1871), 106 Mass. 441; Cf. EUia v. Ohio Trust Co. 
(1855), 4 0. St. 628. 

^McKleroy v. Bank (1859), 14 La. An. 462. 

^ Heuertematie v. Morris (1885), 101 N. Y. 63. 

•BraithwaiU v. Gardiner (1846), 8 Q. B. 473 (bankrupt); Smith v. 
Marsack (1848), 18 L. J. C.P. 65 (married woman); Halifax v. Lyle 
(1849}« 3 hzcb. 464 (corporation not having power to issue bills). 
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^Mwtortes- but not the genuineness of his indorsement,* or 

(apparently) his authority to indorse.* 

Note. — The distinction between capacity and authority (Cf. 
Art. 61) reconciles the cases. It is clear that capacity to draw 
must coincide with capacity to indorse, this being a question of 
status; while an authority to draw on behalf of another need 
not include an authority to indorse. The evidence, of course, 
may create an estoppel where the acceptance does not (Cf. 
Arts. 81, 139). When the drawer of a bill payable to drawer's 
(jrder is a fictitious person, it was said in some of the cases that 
the acceptor undertook to pay to an indorsement in the same 
handwriting as the drawer s signature;' but*in other cases, it 
was said that the bill might be treated as payable to bearer.* 

(3.) (Probably) in the case of a bill payable to a 
third person, the existence of the payee and 
his then capacity to indorse/ though not the 
genuineness of his indorsement/ 

NoTR. — But if the forged indorsement was on the bill when 
issued by the drawer, the acceptor cannot set up the forgery in 
defense to the suit of a bonaficle holder, since the forgery is 
the drawer's own act, and the acceptor is entitled to charge hira 
with the payment of the bill.^ The point as to the admission 
of payee^s capacity has not arisen fairly. The maker of a note 
warrants the then capacity of the payee, but maker and payee 
are immediate parties, while acceptor and payee are not. The 
acceptor, of course, may be estopped bv the evidence: see Art 
139 as to fictitious payee; see, also, Art. 81 for cases where a 
man may be precluded Irom saying that a false signature is not 
his own. 

» Beeman v. Duck (1843). II M. * W. 251 ; Canal Bank v. Bank (1841)i 
1 Hill (N. Y.). 287: Cf. Smifh v. Chester (1787), 1 T. R. 654. and pas- 
tint. Robarfs v. Tucker (1^51). 16 Q. B, 560. 

* Robinson V. Fan-cw (1817), 7 Taunt. 455 (bill drawn and indoned 
** per proc." without authority); Garland v. Jaeomb (187o). 8 L. R. Ex. 
216. Et. Cb. (bill drawn and indorsed by partner in non^trading firm 
without authority). 

' Cooper V. Meyer (1830), 10 B. & C. 468; London dt S, W, Bank ▼. 
Wenf$rorth (1880). L. R. 5 Ex. D. 96. 

*Beeman v. Duck (1848), 11 M. & W. at 256; Cf. PhiWpa v. Im 
Thum (1866). 1 L. R. C. P. at 471. 

* By Us, p. 202; Daniel % 636; Cf. Drayton v. Dale (1823), 2 B. & a 
293 at 299. 

* Holt V." Ross (1873), 64 N. T. 472; Cf. Robarts v. Tucker (1851), 16 
Q. B. 560. Ex. Ch. 

^Hortsman T. Henshaw (1850), 11 How (U. 8.), 177. 
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Art. 213. The acceptor of a bill of exchange who PnmaKw 
dishonors it is liable for — ceyu>r. 

(1.) The amount of the bill with interest {a) from 
the maturity thereof if the'bill be payable on 
a day certain,' or (ft) from the time of present- 
ment for payment if the bill be payable on 
demand.* 
Explanation. — Interest in the nature of damages 
may, if justice require it, be withheld wholly or in 
part/ and when a bill is expressed to be payable with 
interest at a given rate, interest as damages may or 
may not be given at the same rate as interest 
proper.* 

Note. — While the American ftuthorities do not directly deny 
this doctrine, yet many cases hold that the holder is entitled to 
recover interest after maturity at the rate expressed in the bill, 
apparently on the ground that it is a part of the contract of the 
parties.' Other cases hold that he is entitled to recover only 
legal interest at place of suit,* whether it be more or less than 
the rate 6peci6ed.^ As to interest proper see Art. 13, £xpi.4. 
The bill must be produced at the tri^l to entitle the plaintiff to 

^Uthffov. Lyon (1805). Coop. Cb. Ca. 29: L^ing r. Stone (1828), 2 M. 
A By. 562; Cf. Ayer v. Tilden (1860). 15 Grav (MaM.). at 183. 

* Re East of Eng. Banking Co. (^868). 4 L R. Oh. 14; Patrick v. Clay 
(1815), 4 Bibb (Ky.)» 246; Cf. RenuM Factory v. Beid (1825). 6 Cow. (N. 
Y.) 589. But pee Pullen v. Chase (1841), 4 Ark. 210 (from dat«). 

* iMing V. Stone, (18'28). 2 M. & Ry. 502; spe, al.soc. ^., Dent v. Dunn 
(1812). 3 Camp. 296, (tender): Murray v. East India Co, (lb21). 5 B. ft 
Aid. ^04, (liolder dead and payment not demanded); Phillips v. Frank- 
lin (1828). Gow. 196, (bill payable opecially. no demand at place of pnv- 
ment proved); Cf. Bann v. Dalyell (1828), M. & M. 228; Aver v. Tih 
rf/'w, (1860), 15 Gray (Mass.). at 183; ihrsley v. Greemaood {\^12), \% 
Minn. 429. But Cf. Biannon v. Hursell (1873). 112 Mhab. at 71. 

^Keene r. Keefie (1857), 27 L. J. C. P. 88; Weh'^ler v. British Em- 
pir0 Cf. (1880), 15 Ch. D. at pp. 175, 176; see }Vard v. i/b;rwo« (1842), 
Car. ft Al. '^68 (rate reduced). 

^Cromirell v. Co. qf Sac (1877), 96 U. S. 51, explaining Brewster v. 
Tr<i*^/J<jW(1859).' 22 How. (U. 8.) 118; Brannon v. Hursell (1873), 
112 Mans. 68; Monnett v. iS/t*r^«* (1874). 25 0. St. 384: Kohler v. 
Smith (1852); 2 C^I. 597; Pruvn v. Milu^ukee (1864). 18 Wis. 367. 

* Ayer v. Tilden (1860), 15 (Jray (Mass.), 178. 

''Eaton r. Boissanault (1877). 67 Me. 540; Moreland v. Ijatcrenee 
(1876), 23 Minn. 84; Newton y. Kinnerly (1876), 31 Ark. 622. 
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Damages interest before writ.* By French Cocte, Art. 184, interest runs 

ceptor)*"^ against all parties from the day of protest for non-payment 

(2.) As special damage, the notarial expenses con- 
sequent on dishonor,' and (perhaps) the loss 
on re-exchange incurred by an indorser who 
has taken up or paid the bill.' 

Note. — The decisions might be reconciled by holding'that 
• the acceptor, as such, is not liable to the holder for re-exchango, 
but that he is liable to the drawer for re-exchange by reason of 
the special contract between drawer and drawee, see Art. 20^; 
but perhaps the older cases would now be overruled if the point 
was raised directly. 

Conflict of laws Art. 214. Whcn laws conflict the measure of 
damage against the acceptor is determined by the law 
of the place of payment. 

Illustration. 

A bill drawn and accepted in France is by the acceptance 
made payable in London. Damages against the acceptor are 
to be assessed according to English law.* 



Drawer or Indorser and Holder. 
Gcnerni iiabiii- Art. 215. The drawcr of a bill of exchange en- 

ty of drawer. 

\Hutton V. Ward (1850). 15 Q. B. 26. 

^Ticknor y. Branch Bank (1841). 3 Ala. 135; Bowen v. Stoddard 
(1845), 10 Met. (Mass.). 375; Cf. Kendrick v. Lomax (1832), 2 Or. A J. 
404, (notinsr and postaire). AUfeVf if no drawer or indorser whom pro 
test is necessary tocharpre, German v. Ritchie (1872), 9 Eans. 10b; Cramer 
V. Eagle Mfg. Co, (1880), 23 Kan. 399. 

» Be Gillespie (1886), 16 Q. B. D. 702; aff'd. 18 Q. B. D. 286, C. A.; 
Be General S. A. Co, (1877). 7 L. R. Oh. D. 637, see at 644: Rigtfsy, 
Lindsay (1813). 7 Cranch (C. Ct.). 500; Cf. Botcen v. Stoddard (l845), 
10 Met. (Mass.) 375, at 379; Potkier, No. 117; Story, § 398. Contra, 
Napier v. Schneider (1810). 12 East, 420; WooUey v. Crawford (1810), 
2 Camp. 445; Dawson v. Morgan (1829), 9 B. & C. at 620; Watt v. Rid- 
dle (1839), 8 Watts (Pa.). 545; Byles, p. 420. 

* Cooper V. Waldegrave (1840), 2 Beav. 282; Frazier v. WarfieU 
(1848), 9 Sm. & M. 220; Campbell v, Nichols (1868), 33 N. J. L. 81; 
Watt V. Riddle (1839). 8 Watts (Pa.). 546, But see Ayer r. Tilden 
(1860), 15 Gray (Mass.), 178. 
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gages that on due presentment it shall be acceptetl Genemi itnbfii- 

1 .1 , . . , T . ^ . I 'y Of drawer. 

and paid accord lug to its tenor, and that if it be not 
so accepted and paid he will indemnify the holder, 
provided due notice of dishonor be given. 

Note. — By statute in England, the drawer and indorsers of 
a bill are jointly and severally responsible to the holder for the 
due acceptance and payment thereof,' and similar statutes ul- 
lowinp^ an action against all the parties jointly, have been 
passed in many States. See the liabilities of the drawer stated 
in general terms by Lord Lyndhurst,* Parke, B.,' Lord Kings- 
down,* Cresswell, J.,* and Alderson, B.' Tlie liability of the 
drawer of an accepted bill must in general be measured by 
that of the acceptor, their relations being those of principal 
and surety.' 

Art. 216. The drawer of a bill of exchange pay- Dmwei's ct- 
able to the order of another person, by the fact of "" 
drawing it, conclusively admits and warrants to a 
bona fide holder the existence of the payee and his 
then capacity to indorse.® 

Art. 217. ' Any person who signs a ne<]:otiable bill whonabiea* 
otherwise than as drawer or acceptor, jpnwa /aci^ in- 
curs the liability of an indorser. Cf. Arts. Ill, 112. 

Exception. — Indorsement by way of receipt.* 

Illustrations. 

1. D. is the holder of a bill already indorsed in blank, and 
therefore negotiable by mere delivery. He indorses it to E. 
D. thereby incurs the liabilities of an indorser.*® 

> Cf. 18 & 19 Vict. c. 67, § 6; Rouguette v. Orerman (187 5), 10 L. R. 
Q. B. at 587; French Code, Art. 118; Gorman Exchangre Lsiw, Art^i 8,49. 
^Siggersv- Lewi it (ISS^), 1 C M. <fe R. at 371, cause of action. 

• Whitehead v. H'alker (1842), 9 M. & W. at 516, non-acceptance. 
^ Alien V. Kemble (1848), 6 Moore P. C. at 321, compensatio. 
^JfmesY, Broadhurat (1850). 9 C. B. at 181, payment. 

• Gibbs V. Fremont (1858), 9 Exch, at 80, damages. 

"^ Rouquette v. Ocermnn^ supra, at 537; but Cf. MellUh v. Simeon 
(1794). 2 H. Bl. 378, for an exception. 

« CoUis V. Emmet (1791), 1 H. Bl. 318; Cf. Phillips v. Im Thurn 
(1865), 18 C. B. N. S. 694. see at 701 ; Cf . Arts. 139 and 287. 

« Clark V. Whiting (1877), 45 Conn. 149; Cf. Keene v. Beard (1860), 
8 C. B. N. S. at 382, Byles. J. 

» Cf. Fnirclough v. Pavia (1850), 9 Ezcb. at 695, and Arts. 109, 119 
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Who liable as 2. B. makes a note payable to C. or order. After it is issued 
D., to accommodate the maker, signs his name on the face of 
the note. D. is liable as an indorser.' 

3. B. and C. are indebted to A. A. draws a bill for the 
amount on B., payable to his own order, and indorses it in 
blank. B. accepts the bill. C. also writes his name ou the face 
of the instrument.' If B. does not pay it, C. may be sued as 
indorser.' 

4. A bill is drawn payable to drawer's order and accepted. 
C. afterwards backs it with his signature. C. is liable as in- 
dorser to subsequent prirties, but parol evidence is not admis- 
sible to show that C. intended to be liable to the drawer in 
case the bill was dishonored. Such an agreement must be in 
writing to satisfy the statute of frauds.' 

5. The drawer of a bill indorses it to C, who has under- 
taken to be answerable for ther price of goods supplied to the 
acceptor. C then indorses the bill back to the drawer. The 
drawer, in his character of indorsee, can sue C. as indorser.* 

Note. — What is the liability of a person who indorses in 
blank a bill or note payable to order ^Cf. Illust. 3, suprcL) at a 
time when he is not the pRyee or holder? H6 is not strictly an 
indorser, but he is called a quasi-indorser, and his act an irreg- 
ular or anomalous indorsement. Without attempting to give 
the exact shades of difference which divide the American 
courts on the question of his liability, the. two leading views 
may be thus stated in brief: (1) In a few of the States 
he prima fade incurs the liability of an indorser, but parol 
evidence is admissible of the intention of the parties, which, 
when ascertained, determines his liability/ {jl) But, by the 

> Ex parte Tates (1^58), 2 DpQ. & J. 191; Cf. OufinmllY. Herherl 
(1836), 6 N. & M. 728. but see next note. 

« Young v. Glover (18ft7), 3 Jur. N. 8. 637, Q. B. ; Cf. Jacksem v. Hud- 
soti (1810), 2 Camp. 447; BigeJowv, Colton (1859), 1:^ Gray (Mass.). ^09; 
DuM8 V. Mason (1879), 127 Mass. 37; Roberts v. Masters (1872). 40 
Ind. 462; Camden v. McKoy (1842), 3 Scam. (III.) 437; Thaeher v. Ste- 
vens (1879), 46 Conn. 661. 

* Steele v. McKinlay (1880), 5 App. Gas. 754, H. L.: overruling, it 
neems, Mnttheivs v. Bloxsome (1864), 33 L. J. Q. B. 209; Cf. Foster ▼. 
Mackinnon (1869). 4 L. R. C. P. at 712, and Art. 23. 

* mikinson v. Untein (1881), 7 Q. B. D. 636, C. A.; distinguishingr 
Steele v. McKinlay, supra. 

» Coulter v. Richmond (1875), 59 N. 7. 478; Jtiffray v. Brotcn (1878), 
74 N. Y. 393; Browning v. Merritt (1878). 61 Ind. 42.'>; Cady v. Shejh 
ard (1860), 12 Wis. 639; Fear v. Dunlap (1848), 1 G. Greene (la.), 3^1; 
'Eilbert y. Finkheiner (1871), 68 Pa. St. 243. 
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weight of authority, he is liable as a joint promisor or po- WhoiUbieM 
maker if he indorsed the note before it was issued, and it is*'*^"^*®'* 
so presumed; but, if shown to have indorsed it after its issue, 
he is liable as guarantor; but in both cases evidence is admis- 
sible of the real intention of the parties, which, when ascer- 
tained, determines his liability.' Some courts, however, hold 
evidence inadmissible to vary the contract thus implied by 
law.^ It would not (perhaps) be admissible against a remote 
party.' A few courts hold that the quasi-indorserji>ri?wa /ac/e 
incurs the liability of a. guarantor,^ while others hold that the 
law im;)lie3 no contract whatever from such an indorsement.^ 
The liabilities of the indorser of a non-negoiiable bill or note 
are not clear. By some authorities he is absolutely liable as 
maker or guarantor, and not entitled to notice of dishonor,** 
but by others, he is held liable as indorser.^ As to indorser of 
over-due bill, see Art. 201, n. 

It is to be noted that if two or more persons indorse a bill 
or note, to accommodate the acceptor or maker, their relations 
iiUer 86 are those of co-sureties, and not of sureties in suc- 
cession according to the order of their names on the bill.^ 

Art. 218. The indorser of a bill is in the nature of General iinbin. 

ly ui iudorticr. 

a new drawer.' Cf. Art. 215. 

> Vfiion Bank v. Willis (1844). 8 Met. (Maw.) 504; Good v. Mnrfin 
(1877), 95 U. S. 90; Hayden v. IVeldon (1881), 14 Vroora (N. J.), V^f<; 
Carpenter v. Mcljaughlin (1879). 12 R. I. 270: Stein v. Pa88nwre(lSlS), 
2b Minn. 256; Herbage v. McEntee (1879). 40 Mich. 837; Chafee v. U, 
i?. (1876). 64 Mo. 193; Cf. Syheater v. Downer (184S), 20 Vt. 3.>5. prima 
facie maker in all cases; Rtpers v. Thomas (1878), 1 Lea (Tenn.), 649,, 
indor$)er if signed before issue. 

» Alien V. Brown (1878). 124 MaRs. 77. 

* Schneider V. Schiffman (1855). 20 Me. 671; Cf. Hoffman v. Moore 
(1880). 82 N. C. 813; Houston v. Bruner (1872). 89 Ind. 376. But s.'o 
Good V. Martin (1877), 95 U. S. 90; Greenough v. Smead (18:4), 3 O. 
St. 415. 

* Boynton v. Pierce (1875). 79 Til. 145; Sfowell v. Raymond (1876), 
83111. 120; Harding v. Heirs of Waters (1880), 6 B. J. J>a (Tenn.). 324; 
Seymour y, Mickey (1864), 15 0. St. at 519; Cf. Hooks v. Anderson 
(1877). 58 Ala. 238; Jones v. Goodwin (1876), 89 Cal. 493; Gillespie v. 
Wheeler (1878), 46 Conn. 410. 

^Chaddoch v. Vanness a871), 83 N. J. L. 517. 

^Cromwellv, /f«ri«(1869),40N. Y. 491 (reviewinflrnaees); McMullen 
y. Rafferty (1882). 89 N. Y. 456; Paine v. Noelke (1877). 53 How. Fr. 
(N. Y.) 273; Sweetser v. French (1848). 2 Cush. (MasR.) 309; Hough/on 
V. Ely (1870), 26 Wis. 181; Billingham v. Bryan (1860), 10 la. 317; 
Plimley v. Westley (1885), 2 Bing. N. C. 249; Cf. Gwinnell v. Herbert 
(1836), 6 N. & M. at 726; Jackson v. Slipper (1869). 19 L. T. N. S. 640. 

^Parker v. Riddle (1841), 11 0. 102; Cf. Raymond v. Middleton 
(18)8). 29 Pa. St. at 582. 633. 

•Macdonald v. Whitfield (1883). 8 App. Oaa., 738, P. a 

^ Penny v. Innes (1834), 1 C. M. & R. at 441, Parke, B.; Steele v. 
McKinlay (1880), 5 App. Cas. at pp. 767, 768, per Ld. Blackburn; An- 
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General lubiir. He enojao^es that on due presentment it sliall be ae- 

ty of ludoraer. O O r 

cepted and paid according to its (then?) tenor, and 
that if it be not so accepted and paid he will iudeai- 
nlfy the holder, provided due notice of dishonor be 
given/ 

Note. — Is the indorser a new drawer of the ^me bill or a 
similar bill? The point has not fairly arisen. Lush, J., reo^anls 
him as a new drawer of the same bill;^ but Alderson, B.. re- 
gards the point as doubtful.' See, too. Art. 60. For instance, 
a bill drawn in France is indorsed in Encrland. Are dumnges 
to be assessed according to English or French Law? Again, 
a bill which has been accepted conditionally is subsequently 
indorsed. Is the indorser liable according to the tenor of the 
bill or of the acceptance? 

indon.er's es- Art. 219. The iudorscr of a bill, by tlie fact of in- 
dorsing it, conclusively admits and warrants to a bona 
fide holder* the genuineness and regularity in all 
respects of the drawer's signature and all previous 
indorsements,^ that the bill is a valid and subsisting 
bill, and that he has a good title thereto.* 

Note. — It has recently been held that an accommodation 
indorser, known to be such, does not warrant to his indorsee the 
genuineness of the body of the draft, and cannot be held liable 

drews v. Simms (1878), 33 Ark. 771; Aymar v. Sheldon ( 1834) 12 Wend, 
at 443; Sinker v. Fletcher {181S), 61 Ind. -276. 

^ Suf'f V. Pompe (1860), 30 L. J. C. P. at 78, Bylefl, J.; Duncan, 
Fox dt Co. V. N, d- S. Wales Bank (1880), 6 App. Oas. 1 at d. 18, ppr 
L I. Blackburn; First Nat, Bank v. Marine Bank (1873), 20 fiiiin. 63; 
German Exchanfsre Law, Art. 14. 

« Of. Lehel V. Tucker (1867), 3 L. R. Q. B. at 81. But see Andrews 
V. Simms, (1878). 33 Ark. 771. 

8 Gibhs V. Fremont (1853), 9 Exch. at 31. 

♦ Turner v. Keller (1876), 66 N. Y. 66. 

* Ex parte Clarke (1792), 3 Brown C. 0.238; Thieknesse v. Bromi- 
low (1832), 2 Or. & J. 4^5; McGregor v. Rhodes (1856). 6 E. & B. 266; 
State Banky. Fearing (18^35). 16 Pick. (Miiss.) 533; Cotidon v. Fearee 
(1876). 43 Md. 83; Williams v. Insf. (1880), 57 Miss. 633; though in- 
dorsed sans recours, Dumont v. Williamson (1869), 0. St. 515; Wat- 
son y. Chesire (1865). 18 la. 202. 

^Burehfield v. Moore (1854), 23 L. J. Q. B. 261; Bt/m7Z v. SrnUh 
0828), 7 Pick. (Mass.) 291; Preseott Bank v. Caverly (1856). 7 Uniy 
(Mass.), 217; Dalrymple v. Hillenbrand (1870), 62 N. Y. 5. 
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because the amount had been previouslv altered without his indorsert e»- 
knowledge.* . ' ^P^^ 

By the British Code, § 55, (2), (c) an indorser is precluded 
from denying to his iinraediate or a subsequent indorsee that 
the bill was at the time of his indorsement a valid and subsist- 
ing bill, and that he had then a good title thereto. 

If the holder sue C, an indorser, it is no defense to show that 
the drawer*s or acceptor's signature has been forged, or that the 
amount of the bill was altered after issue and before indorsement. 
O/s contract of indorsement is distinct and independent, and he 
cannot set up the invalidity of the bill at the time of his trans- 
fer against any subsequent holder.' But in England this rule 
is subject to the operation of the stamp laws by which a 
material alteration of a bill after issue makes it a new instru- 
ment requiring a fresh stamp.' See Arts. ^6, n., and 248. 

Art, 220. The drawer or indorser of a dishonored namairrt 
bill is liable for damages at the following rates: — or iudon»er. 

(1.) Inland bill. The amount of the bill with in- 
terest* from (probably) the time of dishonor.* 

Explanation. — Interest in the nature of damages 

may, if justice require it, be withheld wholly or in 

part;* and when a bill is expressed to be payable 

with interest at a given rate, interest as damages may 

or may not be given at the same rate as interest 
proper/ 

Note. — In one case it was said that interest as damages 
could only be recovered from the drawer or indorser from the 
time when he received notice of dishonor.' But the case must 
be regarded as one where the jury under the circumstances ex- 
ercised their discretion and withheld interest. When a bill is 

^Susquehanna Valley Bank v. Loomis (1881), 86 N. Y. 207. 

*Cf. Andrews v. i>'imw« (1878), 33 Ark. 771, and cases cited; Wash- 
ington BanJe v. Ecky (1873), 51 Mo. 272; Motfordv. D, /« (1864). 28 
K. Y. 481; Ballingallsv. Gloster (1803), 3 East, at 482, Eilenborough, 

*knin V. WilUams (1809), 10 East, 431; Cf. Sufell v. Bank of Eng- 
land (1882). 9 Q. B. D. at 574. 

* Windle V. Andrews (1819), 2 B. & Aid. 696. 

*Keene v, Eeene (1857). 8 C. B. N. S. U4; Cf. Art. 213, and Aeker^ 
man v. Ehrensperger (1846), 16 M. & W. at 103. 
•Laing v. Stone (1828). 2 M. & Ry. .562, and Art. 113. 
^Keene v. Keene (1867), 3 C. B. N. S. 144. and Art. 213, n. 

• Walker v. Barnes (1813), 5 Taunt. 240; but cL Siggers v. Lewis 
(1834;, 1 C. M. & R. 370. 



^ 
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Damagw dishonored by non-acceptance, it would seem on principle that 

of IndoiM?^*' interest should only be allowed from ks maturity, but the prac- 
tice appears to be otherwise.* By French Code, Art. 184, in- 
terest accrues from the day of protest for non-payment, and hy 
German Exchange Law, Art. 50, from the day of non-pay- 
ment. 

(2) Foreign hill of exchange. The amount of the 
bill with interest from the time of dishonor, 
and the notarial expenses, or if it be pay8- 
ble abroad, the re-exchange, interest and ex- 
penses.* 
Re-exchnnge Art. 221. " Re- exchange" means the loss result- 
ing from the dishonor of a bill of exchange in a 
country diflferent from that in which it was drawn or 
indorsed.' 

The re-exchange is ascertained by proof of the sura 
for which a sight bill (drawn at the time and place of 
dishonor at the then rate of exchange on the plfvpe 
where the* drawer or indorser sought to be charged 
resides) must be drawn in order to realize at the place 
of dishonor the amount of the dishonored bill and the 
expenses consequent on its dishonor.* 

The holder may recoup himself by drawing a sight 
bill for such sum on either the drawer or one of the 
indorsers. Such bill is called a *" Re-draft." The 

^Harrison v. Dickson (1811), 2 Camp. 52, n.; Cf. Suse v, Pomp4 
(1860), 8 0. B. N. 8. at 566, re-ezchange on non-acceptance. But see 
Crawford v. Bank (1844). 6 Ala. at 15. 

* Hellish V. Simeon (1794), 2 H. Bl. 377, ninmlative . re-exchaiwPB 
Rjrainst drawer; Su8$ v. Pompe (1860), 8 C. B. N. S. 538; see at 566, 
667: Of. Adams v. Cordis {lSr^% 8 Pick. (Masa.) at 265; Bank ofU. S, 
V. U. S. (1844), 2 How. (U. S.) 711; Willans v. Ayers (1877), 3 L B. 
Ap. Ca. 133 at 146; Trammellv, Henderson (1876), 56 Ala. 235; French 
Code, Arts. 177-186; German Exchange Law, Arts. 50-54. 

» Of. Willans v. A^ers (1877), 3 L. R. Ap. Ca. at 146, P. C. 

^DeTastet v. Baring (1809). 11 East, at 269; Suse v. Pompe (1860). 8 
C. B. N. S. at 566-567; Cf . Bank qf U. S, v. U.S. (1844), 2 How. (U. 
6.), at 737; German Exchange Law, Art. 50. 
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indorser who pays a re-draft may in like manner Rc-exch«nTO 
draw upon an antecedent party/ 

Illustration. 

A. in England, draws a bill for 100/. on B., in Calcutta, pay- 
able there at a rate of exchange indorsed thereon. This enti* 
ties the holder to receive (say) Rupees 1000. The bill is dis- 
honored and the expenses of protest, etc., come to Rs. 10. The 
holder is then entitled to Rs. 1010 in Calcutta. At the time 
of dishonor sight bills on England are at 5 p. c. discount Ac- 
cordingly a sight bill on England for 106/, l^. Oef., would realize 
in Calcutta Rs. 1010. The holder may either draw a sight bill 
on A. for lOG/. 1^. Oc7., and thus recoup himself, or he may sue 
A. in England for 105/. and interest, and lU 1«. 0^. expenses. 



Explanation. — A custom according to which the 
holder may recover either the sum he gave for the 
bill or the re-exchange at his option is invalid,' but a 
custom according to which a fixed rate of damages is 
substituted for re-exchange, is (perhaps) valid." 

Note. — The term re-exchange is used to signify (1) the 
amount of a re-dralt, (2) the loss on a particular transaction 
occasioned by the exchange being adverse, (3) the course of 
exchange itself, or (4) the right to the sum which would be 3fr- 
cured by a re-draft; so the context must always be looked ta 
In the American states, the amount of damages recoverable 
against a drawer or indorser is very generally fixed by statute 
at a definite sum in lieu of re-exchange, etc. When our 
law governs, the right to re-exchange arises on dishonor by non- 
acceptance, as well as on non-payment.* Under the continentHl 
codes it only arises on dishonor by non-payment. For the rea-' 
son see Art. 157, n. See the subject of re-exchange carefully 
worked out, German Exchange Law, Arts. 49-54 ; French Code, 
Arts. 177-186; Nouguier, §§ 1336-1366. 

»Cf. MelWsh V. Simeon (1794k 2 H. Bl. 378; Su9€ v. Fampt, (I860), 
8 C. B. N. S. 538, at 565; French Code, Art 78; Grerman Exchange Law^ 
Art. 53. 

^Su9% V. Fompe (1860). 8 C. B. N. S. 538. 

■ WillanB V. Ayers (1877), 3 L. R. Ap. Ca. at 144 P. C. ; OHmsTutw 
V. Bender (1809), 6 Mass. 162; Hendricks v. Franklin (1809), 4 Johns. 
(N. Y.) 119. 

* Cf. Suae V. Fompe (1860)» 8 a B. N. S. at 566. 

15 
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■ 

Conflict of laws Art 222. When laws conflict, the measure of 
damages against the drawer is determined by the law 
bf the place where the bill was drawn/ and against an 
indorser (probably) by the law of the place where he 
indorsed the bill.' 



Transferor by Delivery and Transferee. 
Tramfcrorbj Art. 223. Thc holdcr of a bill made or become 

delivery de- 

fliicd. payable to bearer, who negotiates it by delivery 

without indorsement, is called a "transferor by de- 
livery." 

NoTK.— Cf. Art. 106, negotiation defined ;% Art. 107, vhat 
bills are payable to bearer, and Art. 104, transferor bill pay- 
able to order without indorsement. When a bill is transferred 
by delivery absolutely, the transaction is frequently spoken of 
as a sale of the bill. See the two meanin^rs of the term ** sale 
of a bill," pointed out Art. 83, n. 



Tmnpfcror not 
Iiiible on iu> 
BiruiceuL 



coutdduration. 



Art. 224. A transferor by delivery incurs no 
liability on the instrument.' 
LiAhiMtyon -^^t, 225. A trausforor by delivery is not liable on 
the consideration in respect of which he has trans- 
ferred the bill, if the bill be dishonored.* 

Exception 1. — Bill given in respect of an antecedent 
debt.* 

^ Gibhs V. Fremont (1853), 9 Exch. &; Re State Fire Ins. Co (\%^\ 
82 L. J. Cb. 300; Freese t. Brownell (1871), 35 N. J. L. 285; Crawford 
V. Bank (1844). 6 Ala. 12. 

2 Of. Allen V. Kemble (1848J, 6 Moor© P. C. at 821; Gibbs v. Fre- 
tnont, supra, at 30, and Art. 6(); Aymar v. Sheldon (1834), 12 Wend, at 
443. 

« Ex parte Roberts (1789), 2 Cox. 171; Fenn v. Harrison (1790), 3 T. 
R. 757; Cf. Kx parte Isbester (1810), 1 Rose, 21; Roberts v. Haskell 
(1858). 20 111. at 63. 

* Ready. Hutchinson (1813), 3 Camp. 352; Van Wart v. WoUeffiim), 
S B. & C. at 445, Abbott, C. J.; Ernns v. Whylt (l«29^, 5 Binp. 4^5; 
yoel V. Murray (1852). 1 Duer (N. Y.), 885; Youtfos v. Siahelin (I806). 
34 N. Y. 258. 

* Ward V. Evans (1703). 2 Ld. Raym. nt 930; Gibson v. Toby (1869). 
53 Barb. (N. Y.) 191; CL Carnidge v. Alleuby (1827). 6 B. & C. at 3i>2; 
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Exception 2. — A transferor by delivery is liable on i.iftbnityon 
the consideration to his immediate transferee wlien it 
appears that the transfer was not intended to dperate 
in full and complete discharge of such liability.* 

Explanation. — The transferee in order to avail 
himself of the above exceptions must use reasonable 
diligence in endeavoring to obtain payment, and in 
giving notice of dishonor or repudiating the transac- 
tion.' 

Illustrations. 

1. D., the holder of a bill for $100 which has been indorsed 
in blank, discounts it with a banker for $90, without indorsing 
it. The bill is dishonored. D. is not liable to refund the 
$90.» 

2. D. changes a banker's note or cashes a check payable to 
bearer for the convenience of the holder. If the bank has 
stopped payment, or the check is dishonored, D. can recover 
the money.* 

Art. 226. A transferor by delivery, whether liable wamnty of 
on the consideration or not, warrants to his immediate 
transferee that the bill is what it purports to be,* and 

Noel V. Murray, (1852) 1 Duer (N. Y.) ^85; S. C, 3 fCprn. (N. Y.). 167; 
Downey Y. Hieka (\Hb2), 14 How (U. S.) at 249: Derlin v. ChamhUn 
(1861). 6 Minn. 468; Bicknall v. irnferman (1857). 5 H. I. at 48. Hut 
gu. if this exception now applies to bank notf^s, Guardiantt of Lichfield 
V. Gr' etie (1857), 26 L. J. Ex. at 142; Bayard v. iSliunk (1841), 1 \V. & 
S(l»:i.)92. 

» Van IVart v. IVoUei/ (1824), 8 B. A C. at 446; Mtwroe v. Hof 
(1848), 5 Den. (N. Y.) ^60; Of. Breed v. Cook (1818), 15 Johns. (N. Y.) 
24. 

^ Rogers T. Langford (1838). 1 Cr. & M. 642; Motile v. Brown (18:?8). 
4 Bingr. N. C. 266; Robson v. Oliver (1847). 10 Q. B. 704; Of. Gihfion v. 
Toby (1869). 53 Barb. (N. Y.) 191; Cr. Art. 174. But Fee Kvphart v. 
Butcher (1864), 17 la. 240 (injury to transferor the criterion). 

^Bank of England r. Newman (1700), 1 Ld. Raym. 442. 

♦ Turnery, atones (1>4:^), ID.* L. 122, note; Woodland v. Fear 
(1857), 26 L. J. Q. B. 202; Cf. Timmina v. Gibbins (1852). 18 Q. B. 722, 
note!* paid into a bank and credited to customer. See not«, infra. 

* Gompertz v. Bartlett (1853), 23 L. J. Ex. 65; Challis v. McCrun% 
(1879). 22 Kans. 167; Ledmeh v. McKim (1873), 53 N. Y. 307; Bell v. 
Drigg (1875), 60 N. Y. 628; Giffert v. West (1875). 37 Wis. 115; Betlv. 
Cofferty (1863), 21 Ind. 411. 
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[art. 22i 



Warranty of that at the timft of transfer he is not aware of any 

trausiuror. 

Act which renders it vahieless.* 

Illustrations. 

1. C discounts with D. a bill payable to bearer without in- 
dorsing it. It turns out that, unknown to C., the amount of 
the bill had been fraudulently altered by a previous holder. 
D. can recover from C. the money he paid.' 

2. D., the bona fide holder of a bill purporting to be drawn 
by A., accepted by B., and indorsed in blank by C., discounts 
it with a banker. It turns out that the signatures of A. and B. 
were forgeries, and that C, whose indorsement was genuine, 
is insolvent. The banker can recover the money he paid from 
D.» 

3. D., the holder of a note payable to bearer, discounts it 
with E. The maker defeats the suit of E. on the ground that 
the note was usurious and void by statute. E. cannot recover 
the money he paid from D., unless the latter knew of the usury 
when he transferred the note.* 

Explanation, — When the transferee discovers the 
defect in the bill, he must repudiate the transaction 
with reasonable diligence.* 

Note. — There is some confusion in the cases owing to the 
distinction between the warranty of genuineness and the lia- 
bility on the consideration having been lost sight of. The war- 
ranty of genuineness is an incident of the contract of sale, and 
it is immaterial whether the thing sold be a bill or any other 
personal chattel. The transferor is for this purpose an ordinary 
vendor.* But it is held in a few states that there is no implied 
warranty of genuineness if the bill is botiafide sold as a chattel 

» Cf. Fenn v. Hnn^ffon {1790), 8 T. R. at 769; Camidge v. AUenhy 
(18 r?), 6 B. & C. at 382; Lohdell v. Baker (1842), 8 Met (Mass.) 469; 
I) hnrare Bank v. Jerris (1859). 20 N. T. 228; Bridge v. Batchelder 
(IStU). 9 Allen (Mra^O. 394. 

« Jones V. Ryde (1814), 5 Taunt. 488. 

» Gurnetf v. l^'^omersley (1854), 24 L. J. Q. B. 46; Merriam v. Woleott 
(18e.l), 3 Allen (Mass.), 258. 

• Littaner v. Goldman (1878). 72 N. Y. 506. 

• Pooley V. Browne (1862), 81 L. J. Q. B. 1.34; Magee v. Carmack 
(1851). 13 III. ^^-^Frontier Bank v. Morse (1842), 22 Me. 88. 

• Cf. Benjamin on SaUs, 2ud. ed. pp. 332, 493. 
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and not given in payment of a precedent or present indebted- Wnmintyof 
ness.* ^oy the weight of authority in America the transferor ^"*''** *'^^'* 
of a note warrants the solvency of the maker at the titne of 
transfer} It is probably otherwise in England.' Storn 01% 
Noie%^ § 118, says the transferor also warrants his title to the 
bill. This probably is so; but the question could hardly arise 
except in the case of an overdue bill. Cf. Arts. 134 and 137. 



Acceptor Supra Protest and Holder^ etc. 
Art. 227. The acceptor supra protest engages thaf Linbiiity of 

- .-, 1 1 Ml T 1 H<^«*<*ptor lot 

he will on presentment pay the bill according to thei^^^o'- 
tenor of his acceptance if it be not paid by the drawee, 
provided it has been duly presented for payment and 
protested for non-payment, and that he has notice of 
these facts.* 

The acceptor supra protest is liable to the holder 
and to all parties to the bill subsequent to the party 
for whose honor he has accepted.' 

Note. — If the bill be not presented in due time to the ac- 
ceptor for honor, it is conceived that he, and any party who would 
have been discharged if he had paid the bill, are discharged by 
the holder's laches, but there is no decision in point* Under 
French Code, Art. 127, and German Exchange Law, Art. 58, 
an acceptor »upra protest is bound to ffive notice of his ac- 
ceptance to the person for whose honor he has accepted. Tlie 
rinrhts of the acceptor for honor arise on payment tinder 
German Exchange Law, Art 65, however, an acceptor for 
honor who is not called on to pay the bill is nevertheless 
entitled to a commission of one-third per cent 

» Baxter v. Duren (1849), 29 Me. 434, but Cf. Hussey v. SihUy (1877). 
68 Me. at 196; Fisher v. Rietnan (1858). 12 Md. 497. 

« OntaHo Bank v. Lighthody (1834), 13 Wend. (N. Y.), 101; Roberts 
V Fisher (1870), 43 N. Y. 169,' Townsenda v. Bank (lbU9>\. 7 Wis. 185; 
Magfe v. Carmack\ (1851), 13 IIJ. 209; West fall v. Braley (1859), 10 O. 
St. 188. Contra, Bayard V. Shunk (1841). 1 W. & S. (Pa.) 92; Bick- 
nail V. Waterman (1657). 5 B. L 43. i ; ^ . ^^'^ 

• But «ee Timmins v. Gibhins (1862), 18 Q. B. 722. 

V^I'o I\ ^J^^"2^^ (1812), 16 Ka*i-, 391, see at 394; JFilliama v. Ger- 
wriiJie(1827V7B.& Cat 475-477 (head-note incorrect); a. Arts. 179, 
IS-j; Cf. German Exchange Law, Art?. 60, 62. 63. 
^•By?«*, p. 270; Bayley, 6th ed. p. 178, no decision in point; Cf. Art. 

•Cf. Story Y Patten (18C0). 3 Wend. (N. Y.), 486; German Ex- 
change Iaw, Art. 60; Nouguier, § 583. ^crumu xu^. 
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Efctoppeiiwnd- Art. 228. TIiG acceptor supra protest is bound by 
for houor. thfe estoppels which bind an ordinary acceptor, and 

also by the estoppels which would bind the party for 

whose honor he accepted.' 



Accommodation Party and Person Accommodated. 

Rfsrhisofae- Art 229. Whcii a person draws, indorses, or ac- 
i?*"y- copts a bill for the accommodation of another, the 

person accommodated impliedly engages (a) that he 
will provide funds for the payment of the bill at ma- 
turity, {b) that if, owing to his omission so to do, the 
accommodation party is compelled to pay the bill, he 
will indemnify such party.' 

Illustrations. 

1. B. accepts a bill to accommodate the drawer. T^je drawer 
sends funds to B. to provide for the bill, but becomes bankrupt 
before the bill matures. B. can retain those funds to pay tlio 
bill with.' 

2. A. sig>ns a bill as drawer to accommodats the acceptor. 
It is dishonored. A. receives no notice of dishonor, but never- 
theless pays half the amount of the bill to the holder. A. can- 
not recover this sum from the acceptor, for he has not paid 
under compulsion.* 

3. B. accepts a bill to accommodate the drawer, but is not 
provided with funds to pay it. There is ^ome prima facie de- 
fense against the holder. B. is sued, defends the action, and 
has to pay the amount of the bill and costs. B. can recover 

> Phillips V. Tm Thurn (1866), 1 L. R. C. P. at 471, S. C. on demurrer 
(1865). 18 C. B. N. S. 694; see e.g.. Art. 188, lllu^t. 4; Cf. Arts. 212, 
216 *il9. 

^ Reynolds y. DovJe (1840), 1 M. & Gr. 753; Sleigh v. Sleiah (i860). 5 
Exeb. at 516-517, Parke. B. ; Cf. Asprey v. Lery (1847), 16 M. & W. 851. 

« Yafea v. Hoppe (1858), 19 L. J. C. P. 180. 

* Sleigh v. Sleigh (1850), 5 Kxch. 514. But see Ex parte Bishop 
(1880), 15 Ch. D. at pp. 410, 417, C. A. 
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from the drawer the amouiit he paid, including the costs of Rights of ac- 
delenuing toe action.^ paxty. 

Note. — See accommodation bill and accommo<lation party 
defined, Art. 90. An accommodation party who is compelled 
to pay the bill has all the rights of an ordinary surety in such 
case, e. (/., he is entitled to the benefit of all securities held by 
tJbe creditor.' Where two or more persons become parties to 
a bill to accommodate some third party, their rights and Liabil- 
ities between themselves are those of co-sureties, aad must be 
determined irrespidotive of the position of their names on the 
instrument.' For example, a bill is drawn by one person and 
indorsed by another for the accommodation of the acceptor. 
The drawer has to pay the bill. He can sue the indorser for 
oontributioQ as oo-surety, though he oould not sue him on the 
bill.* 

^Stratton v. Matthews (1848), 8 Exch. 48; Baher v. Mnrfin (\W^). 3 
Barb. (N. T.), 634, accommodation indorser; Cf. Bagnall v. Andrews 
(1830). 7 B'lug. at S222; Gnrrardy. Cottrell (1847), 10 Q. B. 679: aWer, 
if the action be defended without reasonable cause; Roach v. Thomp^ 
son (1830), M. & M. 487; B-ech v. Jones (1848), 5 C. B. 696. 

» Bechermise v. Lewis (187*2), 7 L. R. C. P. at 377; Gray v. Seekham 
(1872), 7 L. R. Ch. 680. 

• Reynolds v. Wheeler (1861), 30 L. J. C. P. 350; Macdonald v. 
Whitfield (1883), 8 App. Cas. 733 P. C; Cf. Batson v. King (1859), 4 
H, & N. at p. 741. 

* Reynolds v. Wheeler (1861) 30 Ii. J. C. P. 350. 
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CHAPTER VII. 

DISCHARGES. 

Discharges in General. 

Discharge de- Art. 230. A bill is discharged when all rights of 
action thereon are extinguished. It then ceases to be 
negotiable.* 

Explanation. — The transfer of a discharged bill 
creates a new and valid contract between the parties 
to the transfer.* 

Note. — In England it is held that if C. is in possession of a 
bill which has been discharged, e. ^., by payment iu due course, 
or by an alteration, and he indorses it to D., who indorses it to 
E., E. cannot sue either C. or D. as indorsers, but can only 
recover from D. the amount he paid for the bill, and D. iu like 
manner can recover what he paid from C* 

A right of action on a bill must be distinguished from a 
right of action which a party to a bill may have arising out of 
the bill transaction, but wholly independent of the instrument 
The former can be transferred by negotiating the instrument, 
the latter cannot. The former is extinguished by the discharge 
of the instrument, the latter may or may not be so. For 
example, if one of three joint acceptors pays a bill, it is 
discharged; but he personally has a right of contribution from 
his co-acceptors.* If an accommodation acceptor pays a bill 
it is discharged, but he has a personal right of action for 

> Harmer v. Steele (1849), 4 Exch. (W. H. A G.) Ch. 1 ; BurchfieU v. 
Mo<n'e (1854), 2:^ L. J. Q. B. 261; Frerert v. Henry (1879), 14 Ner. 191. 

'''See Art. 219, note and cases cited; Eaton v. ifcA^oarn (1852), 34 
Me. 510. 

• Burchfield v. Moore, supra; Cf. Burhridge v. Mannerti (1812). 3 
Clamp, at 194, payment; Cundv v. Marriott (1831). i B, & Ad. 696, 
stamp; Cf. Gordon v. Wansey (1862), 21 Cal. 77. 

^Harmer v. St^ele^ supra^ at 14; see the converse, HouJe v. Baxter 
(1802), 3 East, 177; Cf. Boardmanv, Paige (1840), 11 N. H. 431; Bubert- 
s<m V. SmUh (1821), 18 Johns. (N. Y.) 459. 

(232) 
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• 

indemnity. If an acceptance be given for a debt, and the pfiPhAree do* 
acceptance is paid, both the debt and the bill are discharged. ^"***' 

Z>ischarge of Parties, — Again, the discharge of a bill must be 
distinguished from the discharge of one or more of the parties 
thereto, €. ^., the acceptor may be discharged by a discharge in 
bankruptcy while the drawer and indorsers are only liberated 
to the extent of the dividends or composition received by the 
holder;* or a particular indorser maybe discharged by want 
of notice of dishonor, while the drawer and other indorsers 
rt'raaiii liable; or again, an indorser may be discharged as re- 
g-ards a particular party, but not as regards subsequent parties.' ' 

Art. 231. When laws conflict the validity and effect Discharge 

when l&wA 

of a discharge is (in general) detertnined by the lex"^^^^ 
loci contractiLS of the party sought to be charged.' Cf. 
ArL 60. 

Illustrations. 

1. Bill accepted at Leghora payable there. By the old law 
of Leghorn an acceptor couTd procure the cancellation of 
his acceptance if he had hot at maturity received funds from 
the drawer. An acceptor so discharged at Leghora cannot be 
sued in Ennfland.* 

2. Bill drawn in the United States (and issued there) on a 
person in England is dishonored by non-acceptance. The 
drawer cannot be sued in England" if he has been discharged in 
America under the bankruptcy law there in force.' 

3. Bill for $100 drawn and issued in Demcrara but accepted 
and payable in England. At the time the bill matures the 
holder owes the acceptor (100. According to Demerara law 
this operates as a discharge of the bill (by compenaatio.) The 
drawer is discharged.* 

1 Ee Joint Stock Co. (1870). 10 L R. Eq. 11; Re Jacobs (1876), 10 L 
E. Ch. 211. \ n ^. 

>Cf. O'keefe v. Dunn (1815), 6 Taunt, at 815; see e. g.. Art. 191. 

•Cf. Ellis y. McHenry (1871), 6 L. R. C. P. at 234; Van Raugh v. 
Van Arsdaln (1K)5), 3 Cai. (N. Y.) 154. and note (3d ed.). But see 
Baldwin v. Hale (1863), 1 Wall. (U. S.) 223. 

^Burrows v. Jemino (1726), 2 Stra. 733. 

* Potter Y, Brown (1804), 5 East, 124; Cf. Synions v. May (1851), 6 
Exch. 707. But see Braynard v. Marshall (1829), 8 Pick. (Mass.) 194; 
Siurges v. Crowninshield (1819j, 4 Wheat. (U. S.) 122. 

•Allen V. KemhU (1848), 6 Moore, 315; Cf. Wilkinson v. Simsan 
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4. Accommodation bill drawn and issued in Austria, but 
accepted and payable in England, is dishonored. The holder 
receives from the drawer in Austria a smaller sum in satisfao- 
tion of the bill. This, according to Austrian law, is a valid 
disoharp;e. A subsequent indorser cannot sue the acceptor in 
Eii<rland.* 

5. Bill drawn, accepted and payable in England. The 
acceptor is made bankrup^t and receives his discharge in Aus- 
tralia. He can be sued on the bill in England.^ 



diacharoe. 



Payment in Due Course. 

Art 232. A bill is discharged by payment in due 
course/ that is to say, by payment in accordance with 
Arts. 234 to 236. 

Note. — Satisfaction in General. — No dofinition of payment 
is attempted, for ''payment" is not a technical term.* The 
holder of a bill is entitled to receive money (Of. Arts. 10, 3<»), 
but when the time of payment comes he may, if he chooses, 
receive satisfaction in any other form. Any satisfaction which 
would operate as a discharge in the case of an ordinary con- 
tract to pay money, is equally effectual in the case of a bilL* 
Willes, J., seems to think this principle hardly wide enough, 
having regard to the rule (Art. 239) that accord without satis- 
faction in some cases suffices.^ 

(18 8), 2 Moore, P. C. 275; Potoers v. Lijnch (1807), 8 Mass. 77. Corn^ 
pensniio is recognized as a discharjfft in all countrieR where the civil law 
prevails. See further on that subject, Nouguier^ §§ 1063-1060; French 
Onle Civil, Arts. 1289-r299. 

* Ralli V. Dennistoun (1851), 6 Ezch. 483, 86th plea and judgment at 
493. 

^BartUy v. Hodgett (1861). 30 L. J. Q. B. 352; Van Rough v. 7m 
Arsdaln (1805), 3 Cai. (N. Y.) 154. 
*MorIey v. Cuhertpell (1840), 7 M. & W. at 182, Parke. B. 

* See, per Maule, J., Maillard v. Argt/le (1^43), 6 M. & Gr. at 45. 

' See, e. g.^ cases discussed on this basis, Cripps v. Vans (1843). 12 3L 
& W. 159, agreement to set off another debt; iSibree v. Tripp (1846), 15 
M. & W. 23. negrotiable bill for less amount; Ford v. Beech (1848). H 
Q. B. 852 Ex. Ch.. a^rreement to suspend; Ansell v. Baker (1850), 15 Q. 
B. 20, merger; Behhawv. Bush (1851). 11 C. B. 207, and Brooks v. 
Whife (1841), 2 Met. (Maas.) 283, bill of third party; Woodtcard v. Pell 

il868), 4 L. R. Q. B. 55, debtor taken in execution; Brown v. Stniih 
1877), 122 Mass. 589; Cf. Art. 251. 

* Cf. Cook V. Lister (1863). 32 L. J. a P. at 126; Abrey v. Crux (1869), 
6 L. R. C. P. at 44. 
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I^resumptlon of Payme>U, — There is a presumption of pay- Payment in 
meiit in the case of a bill or note which is twenty years old, j]^®^^"^^!'* 
quite apart from the statute of liinitatioub.^ But this presump- 
tion is rebuttable.* 

Completion of Payment, — Payment by a banker is complete, 
and the property in the money passes to the payee when tlie 
money is laid on the counter.' As rcg^ards what constitutes 
oomptete and irrevocable payment between banker and banker 
where there is a clearini^ house, see the special verdict iu 
Warwick v. Rogers.^ Where there is no clearing house, see 
Pollard V. Bank of Englan/L^ 

. I^roceeding for Costs. — :Where the holder of a bill sues con- 
currently two or more of the parties thereto, and is paid by 
otie of them, he may still proceed af^ainst the others for costs 
incurred.* 

Art. 233. Part payment of a bill in due course rart payment 
operates as a discharge pro tanio.^ 

Note. — As to part payment by the drawer or an indorser, Cf 
Art. 234, Expl. 2. Under German Exchange Law, Art, 38, the 
holder cannot refuse part payment, but this is clearly not Eng- 
lish or American law. Cf. Arts. 39 and 158, and 206. 

Art 234. Payment, in order to operate as a dis- p«yment, by 
charge of the bill, must be made by or on behalf of 
the drawee* or acceptor/ 

» Bean v. TonneJe (1884), 94 N. Y. 881 (where statute had not run 
becaaneof maker's non-residence); Smith's Appeal (1884), 52 Mich. 415; 
Patfie V. Wilson (1881), 25 Kans. 326. Cf. Brown v. liuth$rford (1880), 
L. R. 14 Oh. Div. 687. 

' Delaney v. Brunette (1885), 62 Wis. 615. 

* Chambers v. Miller (1862), 32 L. J. C. P. 80. 

* Warwick v. Rogers (1843), 5 M. & G. 340. 

• Pollard V. Bank of England (1871), L. R. 6 Q. B. 623. 
^Randall y. Moon (1852), 21 L. J. C. P. 226. as explained by Coolr v. 

Lister (1863), 32 L. J. C. P. at 1*-^; London Bank v. Walkinshau; (1872), 
25 L. T. N. S. 704. 

' Graves v. Keif (18S2), 3 B. A Ad. 813; Cf. Cook v. Lister (1P6 i), 32 
L J. C. p. at 125. Willes, J.; Commercial Bank v. Cunningham (IK^), 
20 Pick. (Mass.) at 275. French Code, Art 156; German Excbaoffe Law. 
Arti«. 38 39. 

• Wilkinson v. Simson (1838). 2 Moore P. C. at 287, Parke, B. 
^Callow V. Lairrenee (1814), 3 M. & 8. at 97, Ld. Ellenborough; Jonea 

▼. Broadhurst 0850), 9 C. B. at 181, Cresswell, J.; Dodge v. Freedman's 
Trust Co. (1876). 93 U. S. ;>79; Farmers' Bank v. Rathhone (1863), 26 
Vt. 19; Dougherty v. Deeny (1877). 46 la. 443. But see Burr v. SmUh 
(1865), 21 Barb. (N. Y.) 262. 
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raymcnt, by IlLUSTEATIONS. 

whom. 

!• A bill is accepted by three joint acceptors (not partners). 
One of them pays it at maturity. The bill is discharged and 
cannot be again negotiated. It is immaterial that the acceptor 
who paid accepted the bill for. the accommodation of the other 
two.* 

2. A bill accepted payable at a bank and. indorsed in blank 
by C, is sent to D. to collect. D. improperly discounts it. To 
regain possession, D. goes to the acceptor's bankers, pays in 
the amount of the bill, and asks to have tbe bill given up to 
him, when the holder has been paid. This is done. The bill 
is not discharged. C. can sue the acceptor.' 

3. C. is the holder of a dishonored bill indorsed in blank* 
D. pays the amount and costs to C. in order to get the bill and 
sue on it. C. parts with the bill under the impression that D. 
has paid it on behalf of the acceptor. The bill is not discharged. 
D. can sue the drawer.' 

4. A joint and several note is paid at maturity by one of 
the makers. The note is discharged.* 

Explanation 1.- — Payment of an accommodation 
bill by the person accommodated is deemed to be a 
payment made on behalf of the acceptor, and operates 
as a discharge.' 

» Harwer v. Steele {l^A% 4 Ex. at 18-14, Ex. Ch.; Cf. Bartrum v, 
Caddy (1838), 9 A. & E. 275, note on demand paid by accoDimodation 
maker; fray \, Maine (1851), 7 Gush. (Mass.) 258; Hovkina v. Scott 
(1855), 32 N. H. 425; Freverf v. Henry (1879). 14 Nev. 191. 

^Deacon v. Siodhart (1841), 2 M. & Gr. 817; Thomas v. Fenton 
(1847). 5 D. & L. 28, see at 38; Cf. Walter v. James (1871). 6 L. R. Ex. 
124; Dodge v. Freedman's Trust Co. (1876), 93 U. S. at 386. 

^Lyon V. Maxwell (1868), 18 L. T. N. S. 28. But see Lancey v. Clark 
(1876), 64 N. Y. 209. 

* Beaumont v. Greathead (1846), 2 C. B. 494; Dart* v. Stevens (1839), 
10 N. H. 186; Eastman v. Plummer (1«55). 32 N. H. 238. 

• Cook V. Lister (1863), 82 L. J. C. P. at 127. Willes, J. ; pee aluo Las- 
arus V. Coune (1852), 8 Q. B. 459, criticised but followed in Jefcel v. 
Parr (18o5). 13 C. B. 909. apparpntly approved, Parr v. Jewell (1855), 
16 G. B. 684 at 709, Parke, B., Ex. Ch.; Jones v. Broadhurst (1850), 9 
C. B. at 181 and 189; Balli v. Dennistoun (1851), 6 Excb. 483. 36th plea 
and judgrment at 493: Strong v. Foster (1855)', 17 C. B. at 222; Re Ori- 
ental Bank (1871), 7 L. E. Ch. at 102; Woods v. Woods (1879), 127 
Mass. 141* 
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Illustration. PnyTnem, by 

whom 
A bill is accoptcd for the accommodation of the drawer. The 

drawer iio^otialt^ the bill, and then takds it up at maturity. 

Sul)scquently he re-issues it. Tne holder canuot sue the ac* 

ceptor, for the bill is discharged.^ 

Note. — See Art. 90, defining "accommodation bill." The 
discharge may be supported on the ground adopted by Wilies, 
J., that the person accommodated pays as the acceptor's agent, 
or on the ground that the bill has been paid by the principal 
debtor. Of. Art. 245, as to principal and surety, and Art. 134, 
n,, equities attaching to overdue bill. 

Explanation 2. — Subject to ExpL 1, payment by 
tlie drawer or indorser of a bill, as such, is not a dis- 
charge of it,' but is merely a purchase thereof. 

Illustrations. 

1- The acceptor of a bill, originally payable to drawer's 
order, dishonors it. The drawer pays the holder and gets the 
bill. He may either sue the acceptor himself, or he may strike 
out his own and the subsequent indorsements and again nego- 
tiate the bill away.' 

2. A bill drawn by A., payable to C. or order, and by C. 
indorsed to D., is dishonored by the acceptor at maturity. Tlfe 
drawer pays D. and gets the bill. He may sue the acceptor, 
but he cannot re-issue the bill.* Aliter^ it seems, if C. or D. 
had indorsed in blank.* 

3. The C bank discount a bill, which is accepted payable 
at their house, and then indorse it away. At maturity it is 
presented to the C bank and paid. It is a question of fact 
whether they paid as the agents and bankers of the acceptor, or 

. ^Lnzarus v. C<wt>, (1842), 3 Q. B. 459; Cf. Blenn v. Li/ford (1S79|, 
70 Me. 149, note paid by accommodated payee; Cf. Art. 2130, dischurj.'e 
defined. 

'Jotie» V. Broadhurat (1850). 9 C. B. 173; Kemp v. Balls (1854). 10 
Ej[ch. 607; Woodtrard v. Pell (1868). 4 L. R. Q. b. 65; French v. Jar- 
via (1860), 29 Conn. 847; Bank v. Senior (1876), 11 R. I. 876; Wood- 
man V. Hoothhy (1^76). 66 Me. 389. 

* Callow V. Lawrence (1814), 3 M. & S. 95; Hubbard v. Jackson 
(1827), 4 Binjf. ^90; Cf. Art. 119, n.; Bank v. Senior, supra; Ells- 
wn-th V. Brewer (1831), 11 Pick. (Mass.) 315. 

* Cf. Williams v. James (1860). 15 Q. B. at 505, Patteson, J.: Gardr 
ner v. Maynard (1863). 7 Alien (MasB.), 466. 

»See Art. 130; sed contra, Daniel, § 1240. 
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I'liymeut, by 
waum. 



Pnymrnt, at 
wliai iiiue. 



whothor they took up the bill as indorsers. In the latter case 
it is not discharged, and they can sue the drawer, or if he be 
a customer, debit him with the amount of the. bill.' 

4. The indorser of a bill writes to the drawer promising to 
** retire " it, and accordingly takes it up before maturity. The 
bill is not discharged.' 

Explanation 3. — Subject to Expl. 1, when a bill is 
paid wholly or in part by the drawer or by an in- 
dorser, and the holder retains possession of the bill, he 
holds it as trustee for such drawer or indorser as re- 
gards the amount received.' 

Note.— »-In America this rule was held applicable in case of 
the bankruptcy of the acceptor, and that the holder was en- 
titled to prove for the face of the bill, notwithstanding he may 
have received a sum of money from an indorser in discharge of 
his liability.* But in England, the sum so received must be 
deducted irom the amount for which the holder is entitled to 
prove against the acceptor's estate.* The riffht of the holder 
to retain the bill when he has been paid by the drawer or an 
indorser depends on the arrangement between tiiem.* In 
France and other countries where the civil law is followed, 
payment by the drawer or an indorser discharges the bill, the 
rule being debitorem ignarum seu etiam inmtum soloendo 
iiberare possumus. 

Art 235. Payment in order to operate as a dis- 
charge of the bill must be made at or after the matu- 
rity thereof/ 

^Pollard V. Ogden flSSS). 2 E. & B. 469; Cf. Pacific Bank v. Mitch- 
ell (1846). 9 Met. (Mm«s.) 297; Dougherty v. Deemj ^877), 45 la. 443. 

2 Elsam V. Denny (1854), 15 C. B. 87; aee at 94 as to the meaning of 
'•retire." but see a different construction put on the term, Ex part€ 
Reed (1872). 14 L. R. Eq. at .593. 

^ Jones V. Broadhurst (1850). 9 C. B. at 183; Cook v. Lister (1863). 8 
L. J. C. P. at 127, Willes, J.; Thornton v. Maynard (1875), 10 L. R. a 
P. 695; Cf. Art. 141, as to effect of thi:?, if holder sues. 

* Ex parte Talcott (1873), 9 Bankr. Reg. 502; Downing v. Traders' 
Bank (1873). 2 Dill. (C. Ct.) 136. 

'"Ex parte Tnulor {ISbl), 26 L. J. Bankr. 58;.J^j: parte Maxondoff 
(1868), 6 L. R. Eq. 582. 

^ Jones V. Broadhurst, supra; Cf. Woodward v. Pell (1868), 4 L. R. 
Q. B. 55, as to a lien for costs, and Ari 20(5, and Duncan^ b'ox dt Co. v, 
JV. <^ i>. Wales Bank (1880). 6 App. Cas. at pp. 17. 18. 

^ Hurbridgev. Jfanw^r* (1812), 3 Camp, at 194; Beaumont v, Grenf^ 
head (1846), 2 C. B. 494 (after maturity). French Code, Arts. 144- 14G. 
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Explanation. — Payment by the drawee or acceptor Parmem. at 
previous to maturity operates as a mere purchase ot 
the bill, and subject to Art. 238 he may, if the form 
of the bill permit, re-issue and further negotiate it/ 

Illustrations. 

1. Acceptecl bill payable three months after date. A 
month before it matures the holder indorses it for value to the 
acceptor. The next day tlie acceptor indorses it to D. D. 
can sue all parties to the bill.' 

2. An accepted bill payable three months after date is held 
by C. A month before it matures the acceptor pays C, butC. 
retains the bill. The next day C. indorses it to D., who takes 
it for value and without notice of the payment. D. can sue 
the acceptor.' 

Note. — Premature payment or any other premature dis- 
charge is of course valid irUer partes. 

Art. 236. Payment in order to operate as a dis-Pavmpnt,to 

. Ill whom. 

charge of the bill must be made to the holder or to 
some person authorized to receive payment on his 
behalf.* 

Exception 1. — Payment to the rfe /acto holder wlio 
holds a bill wrongfully operates as a discharge if it be 
made in good faith and without notice/ 

^Morley v. Culrencell (1840),»7 M. & W. 174; see at 182, Parke, B.; 
jmuUroiigh v. Mackenzie (1856), 25 L. J. Kx. 244; Of. Art. loO. 

2 Id.; Cf. Rogers v. Gallagher (1868), 49 111. 182, Cf. Swope v. Rosa 
(186'). 40 Pa. St. 186; Art. 130. 

»rf. Dod V. Edwards (1827). 2 C. & P. 602, prernnture re' wise; Cripps 
V. DarU {1«4:^), 12 M. k W. 159: Ingham v. Primrose (K^59). 7 C. H. 
N. S. 82: Wheeler v. Guild (1838). 20 Pick. (Mass.) 545; Grant v. Kid- 
«rf/niH60).80Mo. 455. 

*rf. Leffhy V. Mills (1791), 4 T. R. at 175; Walker v. Maedonnld 
(184^), 2*Exch. at 532: Mai/o v. Moore (\S(j2). 28 111. 4:8; Pierv. Bnllis 
(1879), 4^ Wis. 429; Dodge v. Bank (1877), 30 0. St. l;Nouguier, § 8by; 
Pothier. Nofl. 164-167. 

M'f. Ruharts v. Tucker (1851), 16 Q. B. at 579, Ex. Ch. ; and see Jnne^ 
V. Fort (1829). 9 B. & C. at 768; Gray v. Johnston (1868). 3 L. R. H. L 
at 14: Wheeler v. Guihh supra; I^mb v. Matthews, (18(:8), 41 Vt, 42: 
Tarphy v. Me}Vhorter (1876), 56 Ga. 410; Pothier, No6. 168-169. 
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Payment, to ILLUSTRATIONS. 

whom. 

1. A bill is payable to " John Smith or order." Another 
person of the same name gets the bill and presents it. The ac- 
ceptor pays him. The bill is not discharged. The acceptor is 
still liable to the real John Smith. Art. 81. 

2. A bill indorsed in blank is stolen. The thief presents it 
to the acceptor at maturity and obtains payment. If the ao- 
ceptor pays bona fide he is discharged.* 

Note. — Another exception exists in England by virtue of 
the Code, § 60, which provides that when a bill payable to 
order on demand is drawn on a banker, and the banker on 
whom it is drawn pays the bill in good faith and in the ordi- 
nary course of business, it is not incumbent on the banker to 
show that the indorsement of the payee or any subsequent in- 
dorsement was made by or under the authority of the person 
whose indorsement it purports to be, and the banker is 
deemed to have paid the bill in due course, although such 
indorsement has been forged or made without authority.* 
German Exchange Law, Art. 36, extends this protection to all 
payors. Cf. Indian Code, Art. 85. 'French Code, Art. 145, 
provides that payment at maturity made *^ without opposi- 
tion" discharges the payor. In America, the bank paying the 
holder under a forged indorsement cannot charge the drawer 
with the payment.' See Arts. 125-128, determining who is 
the de facto holder, Art. 144, as to lost bills, and Art. 29 as to 
bills drawn in a set. Arts. 141-143 show that the acceptor 
must pay unless the holder is shown to hold the bill wrong- 
fully. Art. 94 shows that the payor may set up the jus tertii 
and decline to pay a wrongful holder. But there is no decis- 
ion to show when he must set up the jus tertii* It is conceived 
that the same Xesioihona fides would be applied to the payor 
that is applied to an indorsee. See Art. 86, n. Payor and 
indorsee alike part with value and get the bill. 

Holder's Identity, — Under some continental codes, when a 
bill is payable specially, and the holder is a stranger, he is 
bound to give some proof of identity.* By our law it is cn*- 

> Smith V. Sheppard (1776), cited Chitfy, 10th ed. >• i50, n.; Cf. Boh- 
arts V. Tucker (1851). 16 Q. B. at 676. Parke, B. 

« Rpproducingr 16 & 17 Vict 59, § 19; see Charles v. BJarkteell (1877), 
2 L. R. C. P. D. at 156; Ogden v. ^enas (1874), 9 L. R. C. P. 513, de- 
cided under this statute. 

^ Morgan V. Bank (1854), 11 N. Y. 404; Corn Exchange Bank v. 
X-'r:^ ifa«*r (1883), 91 N. Y. 74; Belknap Y. Nat. Bank (1868), 100 
^ass. 376. 

* Nouguier, § 897. 
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ceived that possession is prima fade evidence of identity,* And Pnyment, to 
that if the payor doubts the identity of the person presLMitina; ^ ^"^ 
or the genuineness of the instrument, he must pay or refuse to 
pay, at his own risk. There is a dictum by Maule, J.,* that in 
such case the payor would be allowed a reasonable time to 
make inquiry, but having regard to the duties of the holder 
this seems very questionable. 

Art. 237. When payment of a bill is made by mis- Recovery by 

, , payor ofni'^uey 

take to a person who is not entitled to receive payment, ^^^^^ ^^^ 
and who cannot give a discharge,' the money so paid 
may be recovered back by the payor as follows : — 

(1.) The payor of a forged, altered, or canceled 
bill, who has been led to pay it by the negligence of 
his correspondent or customer, and has not himself 
been guilty of negligence, can recover the money so 
paid from such correspondent pr customer. 

Illustrations, 

1. A. draws a check on his bankers for $50, carelessly leaving 
a blank space before the words and figures " fifty." The holder 
fills it up as a check for |150, and obtains payment. The 
banker can charge A. with the amount so paid.^ 

2. A. draws in the ordinary way a check for $50. It is al- 
tered to $150. The alteration is not apparent. A.'8 banker 
pays it. He can only charge A. with |50.' 

3. A. draws a bill on B., and indorses it in blank. Subse- 
quently, intending to cancel it, he tears it into four pieces, and 
throws the pieces away. C. picks up the pieces, pastes them 
together, and presents the bill to B. and obtains payment. If 
the marks of cancellation are apparent, B. cannot recover the 
money so paid from A.* Aliter^ if the marks be not apparent.^ 

> Of. Bnlkelev v. Butler (1824), 2 B. & C. at 441, Bayiey. J. 
« Robarts v. Tucker (1851), 16 Q. B. at 678. 
' Art. 236, as to who can give discharge. 

* Young v. Grole (1827). 4 Bing. 253, a« explained by Arnold v. Cheque 
Bank (1876), 1 L. R. C. P. D. at 586; Halifax Union v. Wheelwright 
(1875). 10 L. B. Ex. 183; C». Arta. 23, 52. 

' ^Hall V. Fuller (1826), 5 B. A C. 750; Cf. Trigg v. Taylor (1858), 27 
Mo. 245. 

• Seholey v. Ramshottom (1810), 2 Camp. 485; CJf . Art. 138. 
' Of. Ingham v. Primrose (1859), 7 C. B. N. B. 82, 

16 
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RecoTeryby 4. A bill held under a forged indorsement is presented to B. 

payor of ^ --^ . i i i • i i * n»L 

monev paid by for acceptance. £>. accepts it payable at his l>aiikers. ine 
bankers pay it. They cannot charge B. with the amount.' 

(2.) The payor can recover the money paid from the 
person who received it when such person did not act 
bona fide in demanding payment of the bilL* 

(3.) The payor can recover the money paid from 
the person who received it when such person acted 
bona fide in demanding payment of the bill, provided 
(a) that the payor was not guilty of negligence in 
making the payment,' and (probably) {b) that the 
position of the party receiving payment has not 
altered before the discovery of the mistake and noti- 
fication thereof.* 

1 Illustrations. 

1. A check is presented and paid. Directly after the pay- 
ment the bankers discover that the drawer's account was over- 
drawn. They cannot recover the money so paid from the 
holder of the check.* 

2. A bill purporting to be drawn by A. on B., is paid by B. 
Subsequently B. discovers that A.'s signature was a forgery. 
B. cannot recover the money from the holder to whom he 
paid it.^ 

3. C, the holder of a bill purporting to be accepted payable 

> Roharfs v. Tuc'^-er (1851). 16 Q. B. 560, Ex. Ch. First Nai, Bank v. 
Tappan (1870), 6 Kana. 465. 

'* Martin v. Morgan (1819),3 Mftore, 635; Of. Arts. 81 and 94; Kendnl 
V. Wood (1871). 6 L R. Ex. 243; Firsf Nat. Bank v. Ricker (1874), 71 
III. 439; Nat, Bank v. Bangs (1871). 106 Mass. 441, at 444. 

^Sedqu, See I^wrence v. Amencnn Bank (1873), 54 N. Y. 432; Cf. 
Nat, Bank v. N. B. Ahsn. (1873). 55 N. Y. at 215. 

* Welch V. Ooodirin (1877), 123 Mass. 71; Cf. Merchants Bank v. 
Eagle Bank (1869). 101 Mass. at 285; Nat. Bank v. y. B. Asm. supra, 

» Cf. Chambers v. Miller (1862), 32 L. J. C. P. 30; BoyUton Bank v, 
Richardson (1869). Kl Mass. 287: Oddie v. Bank (1871), 45 N. Y. 735. 

• Price V. Neal (1762), 8 Burr. 1355; Nat. Pork Bank v. Bank (1871), 
46 N. Y. 77; Bank v. F. dt M. Bank (1838), 10 Vt. 141 ; Cf. Ellis v. Ohio 
Trust Co, (1855), 4 0. St. at 652. But Bee Ooddard v. Bank (ia^.0), 4 
N. Y. 147; Allen v. Bank (1874), 59 N. Y. 12, holding aliter if paid be- 
fore any opportunity to inspect toe bill. Cf. Art. 212. 
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at a bank, indorses it to D. for collection. D. obtains p lyment, Re^'overy by 
and hands the money over to C. A week after the payment monev paid by 
the bank discovers that the acceptance was a forgery. Tiiey 
cannot recover the money from C* 

4. A bill, purporting to bear the indorsement of C, is held 
by F. It is dishonored. X. pays it supra protest for C.'s 
honor. The same dav he discovers that C.'s indorsement was 
a forgery, and gives notice to F. X. can (perhaps) recover the 
money from F.* 

5. C, the indorser of a bill, pays .D., the holder, in igno- 
rance that he has been discharged by D.'s omission to present 
it for payment. A week after he discovers this fact. C. can 
recover the money he paid from D.* 

6. C. is the holder of a bill purporting to be accepted by 
B., payable at hisj)ankers'. The bank pay the bill. Next day 
they discover that the acceptance was a forgery, and give notice 
to 0. They cannot recover the money from C* 

7. A bill held by C, and purporting to be accepted by B., 
is presented to B. for payment* B. inspects and pays it. Sub- 
sequently he discovers that his signature was forged. He can- 
not recover the monev from C* 

8. A genuine bill fraudu'ently altered in amount from $10 
to $100 is subsequently accepted and paid. Four months af- 
terwards the acceptor discovers the fraud and gives immediate 
notice to the holder he paid. He can (probably) recover the 
money.' 

« 

» Smith V. Mercer (1815). 6 Tannt. 76. 

' Wilkinson v. Johnston (1824), 3 B. & C. 428; Gf. Goddard v. Bank 
svpf-a; Carpepterv. North Bank (1877), 123 Mass. 66; but Cf. Phillips 
V. Im rhurn (1866). 1 L. R. C. P. 463. 

« Milnes v. Duncan (1827). 6 B. & C. 671 ; Cf. Farmers Batik v. Small 
(1825), 2 Mon. (Ky.) 83; Kellt/ v. Solari (1841). 9 M. & W. at 59. 

* Cocks V. Masterman (1829), 9 B. & C. 902; Cf. Commercial Bank v. 
First Nat. Bank (1868), 30 Md. 11 (check). 

• Mather Y, Maidstone (1856), 18 C. B. 273 at 295; Gloucester Bank y. 
Salem Bank (1820). 17 Maps. aS, Pee at 44; U. S. Bank v. Georgia Bank 
(1825), 10 Wheat. (U. S.) 333. But Bee Welch v. Goodwin (1876), 123 
Ma**?. 71. 

' « White Y, Cont. Nat. Bank (1876), 64 N. Y. 316; Fraker v. Little 
(1«80), 24 Kans. 598; Clews v. Bank of N. Y. Nat. Banking Assn. 
(1882), 89 N. Y. 418, (certified check); Cf. Nat. Bank v. N. B. Assn. 
(1873). 55 N. Y. 211; Burchfield v. Moore (1854), 23 L. J. Q. B. 261; 
ShrHdan v. Carpenter (1872). 61 Me. 83; City BankY. First Nat. Bank 
(1876). 45 Tex. 203. 
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Recoreryby 9. A note purporting to be signed by B. is presented to 
in»"uiey paid by him by a bona fide holder for payment, and paid. B. cannot 
recover the money from the payee, as he is chargeable with 
neg^igence.* 

10. A, check drawn by A. to C.*8 order upon the B. bank, 
is presented by the E. bank, with whicb I^> had deposited it for 
collection, and paid. The E. bank credits D.^s account with 
the proceeds. Two years afterwards A. discovers that C.'s 
indorsement is forged, and notifies the B. bank. The latter 
may recover the amount paid from the E. bank, although 
it has meanwhile paid the proceeds out to D., and he has be- 
come insolvent.' 

Note. — The reasons given for the decisions are very con- 
flicting. Illustrations 2, 3 and 6, might well be supported on 
the ground that the payor is bound to recognize the signature 
of his own correspondent or customer (Cf. Art. 212), this being 
matter peculiarly within his own knowledge; but apart from 
this, it seems on principle that a person presenting a bill for 
puyment ought to warrant its genuineness and his right to re- 
ceive payment, just as a transferor by delivery warrants genu- 
ineness and his right to transfer (Art. 226). They are dicta 
to this effect,' but the point must he regarded as very ques- 
tionable: Cf. Art. 2^i6, n. It seems to be the tendency of 
American authorities to limit the doctrine of Price v. Ktal (3 
Burr. 1355) to cases strictly analogous, and to permit recovery 
although payor may have been negligent in paying, provided 
the situation of the party receiving payment has not altered 
before the discovery of the mistake and notification thereof. 



Coincidence of Right and Liability. 
Acceptor tbe^ Art. 238. A bill wliich has been negotiated is dis- 

holHer ai ma- 

^^'^r. charged, when the acceptor either is or becomes the 

holder thereof at or after maturity, Cf. Art. 235, 

Exception. — Acceptor holding a bill as adminis- 
trator of the late holder/ 

» Johnston v. Commercial Bank (1885), 27 W. Va. S43. 

« Com Exchange Bank 7. Nassau Bank (1883), 91 N. Y. 74. 

•Of. Wilkinson v. Johnston (1824). 3 B. & C. at 437; Woods v. 
Thiedeman (1862), 1 H. & C. at 495, Bramwcll, B.; sed contra. East 
India Co. v. Tritton (1824), 3 B. & C. at 291. 

« Williams on Executors, 7th ed. p. 1313. 
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IlLXJSTBATIOXS. Acceptor the 

hoMer at nifr- 

1. A bill payable after date and accepted by three joint ac- ^*^"'^' 
ccptors is held by C. C, before the bill matures, indorses it to 

B., one of the acceptors. If B. retains the bill till its maturity, it 
is discharged.' 

2. B. is the maker of a note payable on demjwd. The 
bolder dies, having appointed B. his executor. The note is 
discharged.' 

3. B. is the maker of a note payable on demand. B. dies, 
having appointed C, the holder, his executor. The note is 
not discharged unless G. have assets available for the payment 
of it; and he can validly indorse it away at any time before he 
has such assets.' 

4. B., X. and Y. make a joint and several note payable on 
demand to B.'s wife, in consideration of money lent by her as 
administratrix to B. X. and Y. sign as sureties for B. On 
B.'s death, his widow can sue X. and Y.* 

Note. — Statutes in America have chanced the common law 
effect of the creditor's appointment of the debtor as his execu- 
tors. As to " discharge," see Art. 230. The general rule is 
that a present right and liability united in the same person, 
cancel each other. This mode of dischnrge is called in the 
civil law confusio; and is recognized in all countries whose law 
is founded on the civil law.^ 



Waiver or Cancellation, 

Art. 239. A bill is discharged when the holder of waiver or ran. 
it at or after maturity absolutely and unconditionally i^oi^^r. 
renounces his rights against the acceptor 

» JJfirmer v. Steele (1849), 4 Exch. 1, Ex. Ch. ; Cf. Mainwanng v. Nen^- 
mah (1800). 2 B. & P. 120 (two firnis with common partner); JV<'a7« v. Tur* 
ton (1827), 4 Binpr. 149; Hall v. Kimhall (1875), 77 III. 161: M'Gee v. 
Prow/y (1845). 9 Met. (Mass.) 547; Witte v. Williams (1876), 8 S. C. 
290; Stewarts. Hidden (1868). 1:^ Minn. 431. 

^Freakley v. Fox (1829), 9B. &C. 130. but the executors must ac- 
count for the amount of the note as assets; Willvuns on Executors, 7th 
ed. pp. 1310-1315; Cf. Mitchell v. Rice (1831), 6 J. J. Maxsh. (Ky.) at 
625. 

»Lmr« V. Pf«Ar«« 0855), 16 C. B. 500; Cf. Mitchell y. Rice.supra. 

* Richards v. Richards (1831), 2 B. & Ad. 447; Cf. Beecham v. Smith 
(1858). E.B. &E.442. 

* As to Prance, see Nouguier, §§ 1061-1065. Qu. if German Exchange 
Law, Art. 10, is a departure from the rule. 
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waiv«r or cau- The liabilities of anv party to a bill may in like 
jioidvi. manner be released by the holder verbally and 

without consideration either before or after its 
maturity;^ but such release if given before maturity 
is inoperative against a subsequent holder for value 
who takes the bill before maturity and without 
notice.* 

Illustrations, 

1. The holder of a bill at maturity tells the acceptor that he 
renounces all claims against him and gives up the bill to him. 
The bill is discharged.* 

2. The holder of a bill before it matures writes to the first 
indorser that he renounces all claim aofainst him. The firbt 
and subsequent indorsers are (probably) discharged as regards 
such holder. The drawer and acceptor are not.* 

3. The holder of a bill verbally agrees with the drawer that 
he will not exercise his right of recourse against him if a cer- 
tain event takes place. The event happens. The drawer is 
not discharged, for this is merely an oral agreement to vary 
the effect of a bill as drawn, and uot an absolute waiver of the 
drawer's liabilities.' 

4. The holder of a bill strikes out the acceptor's signature, 
intending to cancel it. This is a waiver of the acceptance, and 
discharges the bill.' Aliter^ if the canoollation be not appa- 
rent, and the bill be negotiated to a holder for value before 
maturity.' 

> Foster v. Datrher (1851). 6 Exch. &39 at a51. 852, Parke. B. ; Cf. Cook 
V. Lister (1863), 32 L. J. C. P. at 126; Abrey v. Crux (1869). 5 L. R. 0. 
P. at 44. Willes, J. ; Pothier, Nos. 176-183. But see Crawford v. MiUs- 
pnugh (1816), 13 Johns. (N. Y.), 87; Harrison v. Chse (1807). 2 Johns. 
(N/Y.), 448; Kidder v. Kidder (1H59), 33 Pa. St 768: Smith v. 
BarthoJowew (1840). 1 Met. (Miisa.) 276; Byles, 7th Am. Ed. p. *236. 
Shars wood's note. 

2Cf. Ivgkam v. Primrose (1859), 7 C. B. N. S. 82. and Art 235. 

» Whatley v. Tricker (1807), 1 Camp. 35, and Foster v. Datcber, 
eupra; lAtrkin v. UardenbrooJc (1882), 90 N. Y. 333. 

*Pothier, Noe. 182. 183; Noupuier, §§ 1048-1049; Cf. Delatorre v. 
Bnrclay (1814), 1 Stark. 7. 

* Ahrey v. Crux (1869), 5 L. R. C. P. 87. 

•Cf. Sweeting v. Halse (1829), 9 B. &C. at369; Yglesias y. Bank 
(1877), 3 L. R. C. P. D. 60. 

» Ingham v. Primrose (1859), 7 C. B. N. S. 82. and Art. 138. 
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5. B. accepts the first part of a foreign bill drawn in a set wniver or can- 

f 1 -1 • !• » 11111-1 1 ecllHtionby 

of two, and sends it, as directed, to a bank to be held at the holder. 

disipositioD of the holder of the second. The drawer, who is 

the holder of the second part, failins: to discount it, cancels it, 

and directs the bank to deliver up the first to B. B. gets the 

first part and cancels his acceptance. B. is discharged, and if 

the drawer subsequently issue a fresh second part, the holder 

cannot sue B.' 

Note. — This mode of discharge, called in France " Remise 
volontaire," is recognized in all countries wherfe the civil law 
is followed. Compare Art. 168, clause 6, and Art. 200, clause 
7, as to waiver of the holder's duties, and Art« 119, n., as to 
striking out indorsements. 

Art. 240. The cancellation of a signature is prima cancenntion 
fdcie evidence that the liabilities of the party whose 
signature is canceled have been discharged, but the 
cancellation may be shown to have been made by 
mistake, and is then inoperative.' 



Payment for Honor Supra Protest. 

Art. 241. A bill which has been protested or payment mpra 
noted for non-payment, may be paid supra protest for 
the honor of any party liable thereon/ It then ceases 
to be negotiable.* 

Payment supra protest must be duly attested by a 
notarial act of honor.' 

« BalH v. Dentiistoun (1851), 6 Exch. 483. 

* Brett V. Marsion (1858), 45 Me. 401; Raperv, Bv'Heel: (1812), 15 
East, 17, acceptance canceled by referee in case of need. Wilkinson v. 
Johnston (1824), 3 B. & C. 428, indorsements canceled by payor for hon- 
or. li^oreUi v. Rossi (1831). 2 B. & Ad. 757; Warwick v. Rogers (184*2), 
5 M. & Gr. 340, at 373, acceptance canceled by bank where payable; 
Prince v. Onental Bank (1878). 3 L. R. Ap. C^. 325, P. C, note canceled 
bv tnnJcev^s bfliikei' 

^Geralopulo v. Wieler (1851). 20 L. J. C. P. 105; Of. Ex parte Wyld 
(1860), 2 DeG., F. & J. 642; Brooks' Notary, 4th ed. 108-110. 

* Ex parte Swan (1868), 6 L. R. Eq. 344; Nouguier, § 102t); Cf. Dea- 
eon V. Stodhiirt (1841). 2 M. & Gr. at 320. 

»Cf. Ex parte Wyld, supra; Brooks' Notary, 4th od. 108-110; for 
f ormsy see pp. 226-228. 
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Payment mipra NoTE. — Promissory notes are sometimes, though not often, 
V^'-^^ paid aupra protest. The "act of honor'* is founded on a dec- 

laration by the payor or his agent stating for whose honor he 
desires to pay. Payment supra protest is known in France as 
payment " par intervention," which expresses its nacure. 

whomaypay Art. 242. A bill mav be paid supra protest bv 
the acceptor supra protest, or referee in case of need, 
' or (perhaps) by any other person, whether a party 
liable on the bill or not' 

Note. — By French Code, Art 159, payment supra protest 
may be made by "tout intervenant," but this is interpreted to 
mean any person other than a party already liable on the bill.' 
The limitation seems reasonable, having regard to the rights 
acquired by the payor. It is clear the acceptor supra protest 
can only pay for the honor of the party for whose honor he ac- 
cepted. French Code, Art. 159, and German Exchange Law, 
Art. 64, provide that if two or more persons offer to pay supra 
protest^ he whose payment will liberate most parties must bo 
preferred. 

Holder's obii- Art. 243. A holder who refuses to receive pay- 
cefve wment ment supra protest (perhaps) loses his right of re- 
course against the parties who would have been dis- 
charged thereby.* 

» 

NoTK. — An object for refusing might be the prospect of gain 
on the re-exchange. 

RiRhtsand Art 244. The payor supra protest on payment ot 

fw honor.^^°' the amount of the bill and expenses, is entitled 

to receive from the holder the bill itself and the 

protest* 

' Of . 6 & 7 Will. 4, c. 58; German Exchange Law, Art. 62. 

' Bylea^ p. 272. No declRion in England. Sed contra^ Smith v. Saw' 
yer (1867). 55 Me. 189. 

» Nouguier, §§ 1004-1008. 

\Nouffuier, § 1009; German Exchange Law, Art. 62. No English de- 
cision. 

' German Exchanore Law, Art. 6*^; Cf. Art. 206; Densfon v. Hendertmn 
(1816), 13 Johns. (N. T.) 322. No decision in England, but such is the 
practice. 
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The payor supra protest by such payment is in-Riffhtaand 

^ ** -r x^ J r J duties of payox 

vested with both the rights and the duties of the^o'^^^o*^ 
holder as regards the party for whose honor he pays, 
and all prior parties liable on the bill to such party; 
but all parties subsequent to him for whose honor 
payment is made are discharged.* 

Illustration. 

A dishonored bill is held by the fifth indorsee. If X. pays 
it supra protest for the honor of the acceptor, he acquires a 
right to re-imbursement against the acceptor alone; if he pays 
for the honor of the first indorser, he can sue the first indorser 
and the drawer (provided they have due notice) and the ac- 
ceptor, but the second and subsequent indorsers are discharged. 

Note. — Pothier^ Nos. 113, 114, points out that the right of 
the payor is not, properly speaking, a right of action on the 
bill, but a right arising out of the quasi contract negotiorum 
gestorum^ hence the payor cannot again negotiate the bill, or 
transfer his rights. 



Discharge of Surety by Dealings with Pt*incipaL 

Art 245. Where the relationship of principal and D!sch«rR«of 
surety exists between the parties to a bill, or the ?a/S JenJiSra 

. . , *■ with prlnclpaL 

parties to a bill transaction, and the holder, having 
notice thereof, engages to give time to or voluntarily 
discharges the principal, the surety or sureties are 
thereby discharged/ unless the holder, in so doing, 
expressly reserves his rights against the surety or 
sureties, thereby preserving the remedy over.' 

» Goodall V. Polhm (1845), 14 L. J. C. P. 146, and Wood v. Pugh 
(1836), 7 0. pt, 2, 156, duties, e. g, notice of dishonor; Ex parte Sican 
(1868), 6 L. K. Eq. 344, risrhts; Uf. Ex parte Wyld (1860). 2 DeG. F. & 
J. 64'i; French Code. Art. 159; German Exchange Law, Art. 63. 

^Onental Corp, v. Overend (1871), 7 L. R. Ch. 142, affirmed (1874), 7 
L. R. H. L. 348. 

*Owen V. Homan (1853), 4 H« of L. Gas. 997; MuirY. Crawford (1875)« 
L. R. 2 Sc Ap. 456, H. L, 
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Discharge of And the surety or sureties are discharged pro tanlo 
laiu.ieftUngs where the holder Teleases to the principal collateral 

with principal. ^ *■ 

securities of the latter held to secure the payment of 
the bill/ 

Explanation, — Prima facie the acceptor of a bill is 
the principal debtor, and the drawer and indorsers 
are as regards him, sureties, and the drawer of a bill 
is the principal as regards the indorsers, and the first 
indorser is the principal as regards the second and 
Subsequent indorsers, and so on in order ;'^ but evi- 
dence for the present purpose is admissible to show 
the real relationship of the parties, and itis immaterial 
that the holder was ignorant of the relationship when 
he took the bill, provided he had notice thereof at the 
time of his dealings with the principal.' 

Ili^ustrations. 

1. The holder of a bill takes from the acceptor in lieu of 
payment a new bill payable at a future day, to which the 
drawer and indorsers are not parties. This discharges the 
drawer and indorsers.* 

2. The holder of a bill for $200 takes from the acceptor 
$100 in full discharge of his claim, but expressly reserves his 
rights against the drawer and indorsers (thereby preserving 
their rights against the acceptor). The drawer and indorsers 
are not discharged.* 

3. The holder of a bill for $100 accepts a composition of 10 
cents on the dollar from ibe acceptor under the Bankruptcy 

' See cases cited to Illust. 5, infra. 

•Of. CookY. Lister (1863), 32 L. J. C. P. at 127, per Willes, J. 

*Etoin V. Lancaster (1865), 6 B. & S. at 677; Oriental Corp, v. Oter* 
end. supra; Re Goodwin (1879), 6 Dillon (C. Ct), 140j Guild v. Butler 
(1879), 127 Mass. 886. 

*Cf. Gould V. Rohson (1807). 8 East, 576; Petty v. Cooke (1871), 6 L. 
K. Q. B. at 794: Okie v. Spencer (1836), 2 Whart. (Pa.), 253; Neitcomb 
V. Raynor (1839), 21 Wend. (N. Y.) 108. 

* Muir v. Crawford (1875), 2 L. R. So. Ap. 456. H. L.; Kemrorthy v. 
Sawyer (1878), 125 Mass. 28; Fannell v. M'Mechen (1819), 4 Ear. & 
J. 474. 
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Act. The drawer and indorsers are only discharged to the ex- Dbchargeof 

surctv by cci^ 

tent of the sum received by the holder, for the acceptor is dis- tain ('leal iigs 
charged by operation of law.* 

4.. The holder of a dishonored bill enters into a binding 
agreement' to give time to the first indorser. This discharges 
the subsequent indorsers, but not the drawer or acceptor.^ Bat 
if any indorser consent to tiie extension of time,* or holder ex- 
prcftsly reserves his rights against him, he will not be dis- 
chained.' 

5. C. is the holder of a note for $200, signed by B. and X« 
C, knowing that X. signed merely to accommodate B. and as 
surety for liim, delivers up to B. a colt worth $100, pledged hs 
security. X. is thereby discharged to the value of tlie security.* 

6. C. is the holder of a joint and several note made by B. 
and X. X. signed merely to accommodate B., and as surety 
for him. C, knowing this, agrees for a consideration to give 
time to B. X. is thereby discharged.' 

^Jie Jacobs (1875). 10 L. R. Ch. 211; Cf. Yglesias v. Bank (1877). 3 
L R. C. P. D. 60; Guild v. Bufler (1877). 12-2 Mass. 49S: Burrill v. 
Smith (1828), 7 Pick. (Mass.) 291. But see Re McDonald (1876), 14 Bank 
Rejr. 477; Phelps v. Borland (1886). 103 N. Y. 406. 

-Must be on valid consideration, AfLemore v. Powell (1827), 12 
Wheat (U. S.) 554; Broolcs v. JZ/fw (1878). 62 Ind. 401; Irvine v. 
Adnms (1879), 48 Wis. 469, and for a definite time. Ward v- Wick 
(1867), 17 0. St. 159; Hamilton v. ProM^y ( 1 880), 50 Wis. 592; Prather v. 
Young (1879), 67 Ind. 480, and not mere delay in suing, though injurious, 
Oirpetiter v. McLaughlin (1879). 12 R. I. 270: Converse v. Cook (1884), 
31 Hun (N. Y.), 417; Poirers v. Silbersiein{lSSb),bi Super. Ct. J. & S. 
(N. Y.) 321 (acconuiiodation indorser). * 

^Claridge v. Dalton (1815). 4 M. & S. at 232; Hall v. Cole (18.'I6). 4 

A. & E. 577; Cf. Fawcett v. Freshwater (1877), 31 0. St. 6;i7: Thorn ]>- 

son V. Bowne (1876). 39 N. J. L. 2: Hopkins v. Gratf (1879), 51 la. 340; 

Greene v. Bates (1878). 74 N. Y. 3i]3; Pratt v. Hedtlen (1876), 121 

'l\Rf». 116. 

* Gloucester Bank Y. Worcester [ISSO), 10 Pick. (Mass.). 528; Treaty. 
Smith {ISm}. 54 Me. 112; Baldwin v. Bank(\^\), 50. 273; Bowling v. 
Flood (1878), 1 Lea (Tenn.). 67S. But see Broadway Bank v. Schwurk- 
er (1879), 7 Mo.> Ap. 171, holding principle not applicable to a release 
of indorser. 

^Clagettv. Sainton (18a3), 6 Gill & .f, (Md.) 814; Hageg v. Hill 
(1874). 75 Pa. St. 108; Cf. Paine v. Voorhees (1870). 20 Wis. 522. 

• Kirkpatrick v. Howk (1875). 80 Til. 122; Guild v. Butler (1879). 127 
Ma««. 386; Ives v. Bank (1864), 12 Mich. 361; Holland v. Johnson 
(1875), 51 Ind. 346; t'f. Union Bank v. Cooley (1875), 27 La. An. 202; 
Bonnet/ v. Bonney (1870), 29 la. at 452; Dunn v. Parsons (1886). 40 
Hnn (N. Y,), 77. Unless surrendered with X.'s consent, Pence v. Gale 
(1873), 20 Minn. 267. 

^ Greennouah v. McClelland (1860). 30 L. J. Q. B. 15, Ex. Ch.; Bar- 
ron V. Cadg (1879), 40 Mich. 259; Wheat v. Kendall (1834), 6 N. H. 



252 BILLS OF EXCHANGE. [art. 245. 

PiBchErg«Of 7. C. is the holder of a joint and several note made by B. 

Burety by cer- jxr/-si i-^r-j , 

tain (leaJiup and X. O. knows that X. signed as surety to accommodate H. 
' B. pays C. It turns out afterwards that this payment was a 
fraudulent preference. C. refunds the money to B.'s trustees. 
X. is not discharged by B.'s payment.* 

8. A bill is accepted for the accommodation of the drawer. 
After it is due the holder is informed of this and then airrees to 
give time to the drawer. The acceptor is discharged.' 

9. A bill drawn by A. and accepted by B. is discounted 
with C. C. subsequently discovers that the bill was drawn 
and accepted for the accommodation of X., who is not a party 
to the bill, but who is to provide for it. C. then enters into an 
agreement to give time to X. This discharges the acceptor 
of the bill.' 

10. A note is made by a corporation and is indorsed by 
three directors in succession. It appears that they ail agreed 
to indorse the note to guarantee the company's debt. They 
are liable inter se as co-sureties, and not in succession accord- 
ing to the order of their indorsements.* 

Note. — As regards the particular dealings with a principal 
which discharge the surety, there is no diflference between an 
ordinary surety and a surety on a hill, so it would be useless to 
multiply illustrations. In Farmers' Baiik v. Rathhone (1852),* 
it was held that the holder has a right to treat all the parties to 
a bill exactly as they appear on the instrument, and hence if 
he discharges the drawer, the acceptor is not thereby released, 
though the holder knew the bill to have been accepted for the 
drawer^s accommodation; and that this was the rule in equity 
as well as at law. This harsh doctrine giving the holder the 
absolute right to treat parties according to their ostensible po- 

604; Cf. Guild v. Butler (1879). 127 MaRa. 386; McClof^lcey x. Ind, Union 
(1879). 67 Iml. 86; Rose v. miliams (1870).5 Kans. 483. 

» Petty V. Cooke (1871), 6 L R. Q. B. 790; Cf. Watson v. Poague 
(1876), 42 la. 682. 

^Swin V. Lancaster (1865), 6 B. & S. 571; Meggett v. Bnum (1879). 
67 Miss. 22; Cf. Re Goodwin (1879), 6 Dillon (C. Ct.), 140; Valley Bank 
V. Meyers, 17 Bank. Regr. 257; Parks v. Ingram (1851), 2 Fn4. (X. 11.). 
2S3. Contra, Farmers' d^ M. Bank v. Rathhone (I85z). 26 Vt. 19. 

» Oriental Corp. v. Overend (1871), 7 L. R. Ch. 142; affirmed (1874). 7 
L. R H. L. 348. 

* Maedonald v. Whitfield, (1883), 8 App. Cas. 733, P. C; n«< toadmis- 
eibility of parol evidence to explain the transaction, see at p. 74^. 

*26 Vt. 19. See. also. Bank v. Walker (1823), 9 S. & R. (Pa.) 229; 
Murray v. Judah (1826), 6 Cow. (N. Y.) 484, 
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sition on the bill, though in so doin^ he violate equities of which DischHrgeof 
he is well aware, was finally established in EnorUind as the rule ^^^^^^y-^^^* 
of /«!^?,* but the contrary is the well settled doctrine in equity 
both in England and America, as shown by the cases cited 
»upra. Clearly, such is the case where the bill was taken by 
the holder with the understanding th»t the apparent principal 
should be regarded according to his real position as surety.' 
The authorities are uniform in applying this equitable principla 
to cases where a surety signs a note as joint maker.' 



Alterations^ 

Art, 246. " Issue " means the first delivery of a bill issue defined. 
to a person who takes it as a holder for vahie and 
thereby acquires the right to enforce payment thereof/ 

Illustrations. 

1. A. draws a bill on B., payable to his own order. B. ac- 
cepts the bill for value and returns it to A. The bill is issued.' 

2. A. draws, B. accepts, and C. indorses a bill payable to 
D. or order for D.'s accommodation. The bill while in D.'s 
hands is not issued, but if D. indorses and discounts it with E. 
it is issued.' 

Note. — In England, under the provisions of the Stamp Acti 
the question as to when a bill has been issued is important, for 
a material alteration after issue avoids the bill entirely, and 
it is of no validity against a party who consents to the altera- 
tion, since it is a new bill and must be re-stamped. But if 
altered before issue, it is valid against parties who consent to 
the alteration.^ In America this question as to issue is not 
material. See Art 248 and Art. 219, n. 

' Fenfum v. Pocoek (ISIS), 5 Taunt. 192; HarHsan v. CourfauJd (1832), 
8 B. & Ad. 37. 

^Stniwell v. Aaron (1879). 69 Mo. 589. 

• Wheat v. Kendall (1834), 6 N. H. 504; Cf. Colgrove v. Tallman 
(1876). 67 N. Y. 95; Millerd v. Thorn (1874), 56 N. Y. 402. 

*0e. Ex parte Bignold (1886), 1 Deac. at 735. 

*Cardwell v. Martin (1808). 9 Eapt, 190; Bathe v. Taylor (1812). 15 
EaKt, 412; Cf. Kennerly v. Nngh (1816), 1 Slark. 452. 

^Dotcnes v. Richardson (1822), 5 B. & Aid. 674; Cf. Tarlefon v. 
Shingler (1849). 7 C. B. 812; Whitworth v. Adams (1»27). 5 Rand. (Va.) 
at 342. 

' Webber v. Maddocks (1811). 8 Camp. 1; Kennerly v. ^ash (1816). 1 
Stark. 452; Dotcnes v. Richardson (1822), 5 B. & Aid. 674; Sherrington 
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MntMAi mtom- Art. 247. An alteration is material which in any 
way alters the operation of a bill and the liabilities of 
the parties as originally fixed thereby, whether tJie 
change be prejudicial or beneficiaL' 

iLLUSTKATIOBfS, 

1.. The following are material: — 

A particuiar consideration is substituted for the words value 
received;* or the date of a bill payable at a fixed period after 
date is altered, and the time of payment thereby postponed ■ 
or accelerated;* or the date of a check is altered;' or a bill 
piyable three months after date is converted into a bill 
payable three months after sinrht;' or the sum payable is 
altered, e. g. from $105 to $100;' or the specified rate of 
interest is altered, e. ^. from 3 per cent, to 2^ per cent.;* 
or a bill payable '* with lawful interest" is altered by add- 
ing the words "interest at 6 per cent.;" " or "with interest" 
is added to a bill silent as to interest; '^ or a non-ncgoti- 

V. Jemiyn (ISZS), 3 C. & P. 374; See, too, Hmnelin v. Bruek (1846). 9 
Q. B. 306. 

^Gardner v. Walsh (1855). 5 E. & B. aS at 89; Chhm v. Toower 
(1871), 27 Ark. 108; Franklin Lis. Co. v. Courtney 0877), 60 Ind. 134. 
Or per Brett, L. J., ** which would alter the business effect of the in?»tru- 
ment if used for any business purpose;" Suffell v. Bajik of England 
(1882), 9 Q. B. D. 555, at p. 568; se« the test sugsrested by Cotton, L. J., 
at pp. 574-575. Materiality i>< a question of law, Vance v. Loirther 
(1876). 1 L. R. Ex. D. 176; Sipphens v. Graham (1822), 9 S. & R- (Pa.) 
505; Cochran v. Nebeker ('1874), 48 Ind 4t)0; Palmer v, Sargent (1876). 
5 Neb. 223. 

2 Knill V. Williams (1809), 10 East, 431 ; Cf; WHght v. Inshatc (1842), 
1 D. N. S. 802. But see Daniel § 1894. 

^Oiifhwaite v. Luntly (1815), 4 Camp. 179; Hirschmanv, Budd (1873), 
8 L R. Ex. 171; Wood v. Steele (1867), 6 Weill. (U. S.).80; B^ition r. 
Dierker (1870), 46 Mo. 591; Rogers v. Voshurgh (1881), 87 N. Y. 2^8. 

* Master v. Miller (179.3). 2 H. Bl. 130. Ex.'Ch.; Walton v. Hastings 
(1815), 4 Camp. 223; Brown v. Straw (1877), 6 Neb. 536. 

» Crawford v. West Side Bank (1885), 100 N. Y. 50. 

^Lona V. Moore (1799), 3 E<p. 155. n. 

^Cf. Hamelin v. 5rMcA-!(1846). 9Q. B. 806; Savings Bank v. Shnffer 
(1879), 9 Neb. 1. But see Woolfolk v. Bank (1874), 10 Bush. (Kv.) 604; 
Schrvcer v. Hawkes (1^2), 22 0. St. 308; Smith v. Smith (1850), 1 R. 

« Sutton y. Toomer (1827). 7 B. & C. 416; Cf. Moore v. Hutchinson 
(1879), 69 Mo. 429; Schnewind v, Hackei (1876), 54 Ind. 248; Ha*sh v. 
Klepper (1876), 28 0. St. 200. 

• Wan^ngton v. Early (1853), 23 L. J. Q. B. 47; Cf. Ivory v. Michael 
(1868). 33 Mo. 398; Brooks v. Allen (1878). 62 Ind. 401. 

'0 Bradley v. Mann (1877), 37 Mich. 1; Schwarz v. Oppold (1878). 74 
N. Y. 307; Umar v. Brown (1876), 56 Ala. 235. 
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able bill is made negotiable; * or a bill payable to " C. or or- Material altera- I 

der" is changed to " C. or bearer;"* or a particular rate of^*^" ^ " I 

exchange is indorsed ou a bill which does not authorize this 
to be done;' or a joint note is converted into a joint and sev- 
eral note;* or a new maker is added to a joint and several 
note;* or the name of a maker of a joint and several note is 
cut off ; • or intentionally erased; ' or a material memorandum 
is cut off or erased;' or a clause is added, waiving appraise- 
ment and exemption laws;' or the place of payment is altered, . 
6. g, a bill is accepted payable at X. & Go.'s, and ,Y. & Co. is 
substituted for X. & Co.; '° or a place of payment is added 
wii/iout the acceptor's consent." 

^Brnee v. Weatcott (1848), 3 Barb. (N. Y.) 874; Johnson v. Banh 
(1842), 2 B. Mon. (KyJ 310; State v. iS7rn//o«{1869). 27 la. 420; Cf. 
Weyerhauser v. Dun (1885), 100 N. Y. 150 rate after lUiiturity). 

» Union Bank v. Roberta (1878). 45 Wis. 6T6. But Cf. B'lint v. Craig 
a871). 59Barb. (N. Y.)319. 

^Hirschfield v. Smith (1866), 1 L. R. C. P. 340. Cf. Art. 13. 

^Ferring v. Hone (1826), 4 Bing. 28; Draper v. Wood (1873). 112 
Maf». 315. 

^Gardner v. WaUh (1855). 5 E. & B. &3; Cf. Clerk v. Blacksfoch 
(1816), Holt N. P. 474; Hiwiphrei/s v. Guillow (1843), 13 N. H. 385; 
Lunt V. Silver (1878), 5 Mo. Ap. 186; Hnmil/on v. Hooper (1877), 46 la. 
515; ^Vhitmore v. Mckerson (1878), 125 Mtt-fl. 496; CrnndaU v. First 
Nat, Bank (1878), 61 Tnd. 349 (surety lulded), but see Miller v. Finleif 
(1872). 26 Mich. 249; Aldrich v. Smith (1877). 37 Mich. 468 (payee 
added). But see Wallace v, Jewell (1S7I), 21 0. St. 163. 

*Cf. Mason v. Bradley (1843). 11 M. & W. 590; Gillett y. Sweat 
(1844), 1 Gilm. (III.) 475; Hall v. McHenry (1865), 19 la. 522. 

"^Nicholson v. /?fPi7Z(1836), 4 A. & 10. 675; Cf. McCramerv, Thomp- 
son (186a), 21 la. 244 (surety); Stodd ird v. Penniman (1871), 108 Mass. 
366. 

* Benedict v. Cotrden (1872), 49 N. Y. 396; Wheelorkv. Freeman 
(1832), 13 Pick. (MassA 165; Johnson v. Heagan (1843). 28 Me. 329; 
Wait V. Ponteroy (1870), 20 Mich. 425; Palmer y, Sargent (1876), 5 
Neb. 223; Gen-ish v. Clines (1875). 56 N. H. 9. 

^Holland v. Hatch (1858). 11 Incl. 497; Cf. Taddiken v. Cantrell 
(1877). 69 N. Y. 597; Robinson y.Reed (1877), 46 la. 219. But see 
Holland v. Hatch (1864). 15 0. St. 464. 

» Tidnwrsh v. Grorer (18l3), 1 M. & S. 735; Cf. Nazro v. Fuller 
(1840), 24 Wend. (N. Y.) 374. But see American Bank v. Bangs (18t)8), 
42 Mo. 450. 

" Calrert v. Baker (iaS8). 4 M. & W. 417; Burchfield v. Moore (1854), 
23 L. J. Q. B. 261 ; Whiiesides v. Bank (1874). 10 Bush (Ky.). 501 ; Mc- 
Coy y^ Uckirood (1880), 71 Ind. 319; Cf. Hanbury v. Lorett (18(>8), 18 
L. T. N. S. 366; Toomer v. Rutland (1876), 57 Ala. 379; Totcnsertd v. 
Star Co- (1880), 10 Neb. 615. Qu. if acceptor consent, Walter y. Cuhley 
(1833), 2 Cr. & M. 151, and Cf. Mason v. Bradley, supra, at 594: but 
9oe Oihhs y. Mather (1832). 2 Cr. & J. at 262; Satd v. Jones (1858). 28 
L. J O. B. 37, wbieb show that the position of drawer and indorser is 
ali«:ica. 
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Material *Uera- 2. The following are immaterial:— 

A bill payable to 0. or bearer is converted into a bill paya- 
ble to C. or order; * or "or bearer" is added to the name of 
the payee of a note payable on a contingency;' or an indorse- 
ment in blank is converted into a special indorsement; ' or the 
words " on demand" are added to a note in which no time of 
payment is expressed; * or a bill addressed to B. and X., under 
the style of " B., X. and Co.," is accepted by them as " B. and 
X," and the address is afterwards altered to " B. and X." to 
make it correspond with the acceptance;' or an erroneous 
*'due date" is added to a bill;^ or a rate of interest void for 
usury is inserted,^ or the descnptio personm is erased from 
the signature of a bill, e. g, " B., Trustee of the X. Church.* '* 

Effect of Ri»ep. Art, 248. A material alteration by the holder of 

atiou on bill. ^ , ■' 

a bill, discharges all parties who do not consent there- 
to, from liability on the bill.' 

IlXUSTRATIONS. 

1. C, the holder of a note, makes an immaterial alteration. 
This in no way affects the right of C. or any subsequent holder 
to recover on the note, though the alteration was fraudulently 
made.'® 

2. C. makes a material alteration, e. //. adds '^ with interest " 
to the bill, believing the added stipulation was omitted by 
mistake. C. cannot maintain suit against any one on the bill, 

^Affwood V. Griffin (1826), 2 C & P. 36a Sed qu. 
• Goodenoia v. Curtis (1876), 33 Mich. 6U5. 
•Soe Art. 118. 

*Aldou8 V. CornwaU (1868). 3 L. R. Q. B. 573; Cf. Art 18. 
^Farqnar v. Southey (1826), M & M. 14; ArttoU v. Jones (1852), 
2 R. I. 345; Cf . Smith v. Lockndge (1871). 8 Bush (Ky.), 425; Art. 37; 
^Fanshawe v. Peat (1857), 26 L. J. Kx. 314. 
7 Patfon v. Shanklin (1853), 14 B. Mon. (Ky.) 15; Cf . Catton y. Simp- 




(1875). 79 III. 615; McGuinness v. Bligh (1874). 11 R. I. M. 

^Master v. Miller (1793;, 2 H. Bl. 130 Ex. Ch., 1 Smith, L. C, 7th 
ed. 871, and notes; Wade v. Withington (1861), 1 Allen (Mass.). at 562. 

^^Burlingame Y.Brewster (1875), 79 111. 515; Moye v. Herndon (1855). 
80 Miss. 110: C)f . Miller v. Finley (1872). 26 Mich. 249; CommonweaUk 
V. Bank (1867), 98 Mass. 12. 
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either as altered ' or as it was before alteration,* unless the de- Efltedof aiiem- 

Liou OH bUL 

fendant authorized or assented to the alteration, 0. g, by part 
payment with knowledge of the alteration.' 

3. C, the payee of a note for $10, alters it into a note for 
$110, and transfers it to D., who takes it for value and without 
notice of the alteratioil. D. cannot recover of the maker, al- 
though there was nothing in the appearance of the note to ex« 
cite suspicion, and the negligence of the maker in leaving 
blank spaces afforded the opportunity for the fraud.^ 

4. X. indorses for the accommodation of B. a note made by 
him payable to G. Before its issue B. makes a material alter- 
ation, e. g. inserts X.'s name as payee also, and delivers the 
note to C. X. is discharged, and B. is liable as sole maker.* 
But if X. afterwards assent to the alteration, he is liable.' 

5. B. executes a note payable to C. and delivers it to X., 
who is C.'s agent. X., without authority, makes a material 
alteration before delivering it to C. B. is not discharged. The 
alteration was the act of a stranger (spoliation), and of no effect.* 

> Fay V. Smith (1861), 1 Allen (Mass.). 477; Cf . BurchHeld v. Moor§ 
(iaV4). 23 L. J. Q. B. 261; Bradley v. Mann (1877), 37 Mich. 1; Moor» 
Y. Hutchinson (l'il9), 69 Mo. 429; Cobumv, H'ff&6 (1877), 56 Ind. 96. 

' Citizens' Bank v. Richmond (1876). 121 M»vs. 110. Contra. Worrall 
y. Gheen (1861). 89 Pa. St. 388; Myers v. Nell (1877), 84 Pa. St. 369 at 
873. 

» Evans v. Foreman (1876). 60 Mo. 449; Goodspeed v. Cutler (1874), 
75 111. 534; Stoddard v, Penniman (1873), 113 Mass. 386; btewart v. 
ironi(;(1879), 40 Mich. 348. Aliier, in England under Stamp Act, see 
Arts. 219. n. and 246, n. 

* Greenfield Bank v. Stowill (1877). 123 Ma**. 196; Holmes v. Trtim- 
p«r(1871), 22 Mich. 427; Knoxville Bankr. Clark (1879), 51 la. 2H4. 
Contra. Brawn v. Reed (1875), 79 Pa. St. 370; Seibel v. Vaughan (1873), 
69 III. 257; Capital Bank v. Armstrong (1876), 62 Mo. 59, at 67, 6S; 
Cornell v. Nebeker (lb77). 58 Ind. 425. 

^AldHch v. Smith (lo77), 37 Mich. 468; Hamilton v. Hooper (1877), 
46 la. 515; Draper v. Wood (1873). 112 Moss. 315; Wood v. SteeU 
(1867). 6 Wall. (U. S.) 80. 

' Even in England, as the bill had not been issned, and required no new 
ittamp, Webber v. Maddorks (1811), 3 Camp. 1; Kennerly v. Nash 
(1816), 1 Stark. 452; Downes v. Richardson (1822), 6 B. & Aid. 674; 
Sherrington v. Jermyn (1828), 3 C. & P. 374; Wright v. Inshaw (1842), 
1 D. N. S. 802. Art. 246 and note. 

' Brooks V. Allen (1878). 62 Ind. 401; Langenbergerv. Kroeger (1874), 
48 Cal. 147; U. S, v. Spalding (1822). 2 Mason (C. Ct.) at 482", Story, J.; 
Garden v. Robertson (1879), 48 Wis. 493; Dinsmore v. Duncan (1874), 
57 N. Y. at 581. Contra, in England. Davidson v. Cooper (1843), 11 M. 
& W. at 799, affirmed (1844), 13 M. & W. 843. 

17 
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Effect of aifcT»- Exceptiou 1. — If an altered bill is restored to its 

tiun on bilL , , 

original form, and transferred to a bona fide holder, 
he may recover against all parties thereon.' 

Exception 2. — A bill may at any time be altered 
for the purpose of correcting a mistake,* and bring- 
ing the instrument into accordance with the intention 
of the parties at the time of issue.' 

Jllustration. * 

A bill payable after date is wrongly dated/ or a note in- 
tended to be negotiable is made payable to C. simply, the 
words "or order** being omitted.* The mistake may be cor- 
rected after the bill has been negotiated. 

Note. — The court in the exercise of its equitable jurisdic- 
tion has power to rectify a bill which does not express the in- 
tention of the parties,' just as it can do so in the case of any 
other contract. It will be noticed that in America the in- 
iorser of an altered bill is liable, as such, to any subsequent 
holder, but that in England it may be otherwise under the 
Stamp Act. See Art. 219, n. 

Effect or aitem. Art. 249. The holder of a bill which has been 
?^S2.''^'^**" avoided by a material alteration cannot sue on the 

consideration in respect of which it was negotiated to 

him,' 

» Shepard v. Whetstone (1879), 51 la. 457; Horst v. Wagner (1876), 
43 la. 373; Kountz v. Kennedy (1869). 63 Pa. St. 187; Of. Robinson v. 
Reed (1877), 46 la. 219; Whitmore v. Nirkerson (1878). 126 Mass. 496. 
But see Citizens' Bank v. Richmond (1876), 121 Mass. IIO. 

'Of. Knillr. Williams (1809), 10 East, 431; Ex parte White (IBSS). 
2 Deac. & Cb. at 'SbS, 359; Hamelin v. Bruek (1846), 9 Q. B. at HID; 
London Bank v. Roberts (1874), 22 W. R. 402; Ames v. Colburn (1868), 
11 Gray (Mass.), 390; McRaven y. Crisler (1876), 53 Miss. 542; Booth 
▼. Powers (1874), 56 N. J. 22. 

* Bradley v. Bardsley (184.5), 14 M. & W. 873; Of. Bank <f Me- 
trvpolis V. Bank (1855), 13 N. Y. 309. 

* Brutt V. Ficard (1824), R. & M. 37. But see Miller v. GilleJand 
(1852), 19 Pa. St. 119. 

* Kershaw v. Cox (1800), 3 Esp. 246; Byrom v. Thompson (1839), 11 
A. & E. 31; Cariss v. Tattersall (1841), 2 M. & Gr. ^90; Cf. Art. 107. 

•DrMiy V. Parker ri868). 4 L. R. Eq. 131. 

» Alderson v. Langdale (1832). 3 B. & Ad. 660; Wheelocky. Freeman 
(1832). 13 Pick. (Mass.) 165; Meyer v. Huneke (1874), 65 N. Y. 412; 
Vogle V. Rippei' (1864), 34 lU. 100; Smith v. Maee (1863), 44 N. H. 563. 
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JExcepiion 1. — If the bill was neo^otiated to him Effect of iitera- 
after the alteration was made, and he was not privy ««tioiL 
to the alteration, he may sue on the consideration.* 

Exception 2. — If the holder was privy to the alter- 
ation, he can still recover provided {a) that he did 
not intend to commit a fraud by the alteration,' and 
(b) that the party sued would not have had any 
remedy over on the bill, if it had not been altered. 

Illustrations. 

1. A. sells goods to B., and draws a bill on him for the price, 
payable to his own order. B. accepts. A., intending no fraud, 
makes a material alteration of the bill. A. can sue B. for the 
price of the goods though no action could be brought on the 
bill.* 

2. G. sells goods to A., who draws a bill on B. for the price, 
and indorses it to G. B. accepts. C., intending no fraud, 
makes a material alteration of the bill. C. cannot sue A. for 
the price of the goods, for the alteration has deprived A. of his 
remedy on the bill against B.* 

Art. 250. Where a bill appears to have been omupnhandi 
altered, or there are marks of erasure on it, the party 
seeking to enforce the instrument is bound to give 
evidence to show that it is not avoided thereby.* Cf* , 
Art 138. 

» Burchfleld r. Moore (1854), 23 L. J. Q. B. 261: Of. Cundy v. Mar- 
riott (1831), 1 B. & Ad. 696. And, also, on the bill, vide supra. 

^Hunt V. Gray (1871), 35 N. J. L. 227; Clough v. Seay (1878), 49 la. 
Ill; Savings Bank Y. Shaffer {\^% 9 Neb. 1. 

* Atkinson v. Hawdon (1835), 2 A. & E. 628; Clute v. Small (1837), 
17 Wend. (N. Y.) 238; Of. Sutton v. Toomsr (1827), 7 B. & C. 416, and 
Merrick y. Boury (1854), 4 0. St. 60 (payee against maker of note). 

^ Aider son v. Langdale (1832), 8 B. & Ad. 660; see by way of analogy 
the effect at common law of the loss of a bill, Crowe v. Clay (1854), 9 
Ezrh. 604. 

• Knight v. Clements (1&38), 8 A. & E. 215; Clifford v. Parker (1841), 
2 M. & 6r. 909; Wilde v. Armshy (1850), 6 Cnsb. (Mass.) 314; Simpson 
y. Stackhouse (1848), 9 Pa. St. 18R; WiUett r. Shepard{\Sl^), >A Mich. 
106; Page v. Danaher (1877), 43 Wis. 221; Gillett v. Sweat (1844), 1 
Gilm. (111.) 475; Chismy. Toomer (1871), 27 Ark. 108; Cf. Totum v. 
Catomore (1851), 16 Q. B. at 746; see e. g., Cariss v. Taitersall (1841), 



260 BILLS OF EXCHANGE. Ubt. 251. 

Renewal. 

Eff»Hstofr«. Art. 251. When a bill is given in renewal of a 
former bill, and the holder retains such former bill, 
the renewal, in the absence of special agreement,^ 
operates merely as a conditional payment thereof. If 
the renewed bill be paid in due course or otherwise 
discharged, the original bill is likewise discharged;' 
but if the renewed bill be dishonored, then, subject to 
Art. 245, the liabilities of the parties to the original 
bill revive and they may be sued thereon.* 

Note. — When there is an agreement to renew, the applica- 
tion for renewal must be made within a reasonable time of the 
maturity of the original bill, but it need not be made before its 
maturity/ When the holder of a renewed bill oould not have 
maintained an action on the original bill because there was no 
consideration for it,* or the consideration was illegal,' or be- 
cause he was privy to some fraud connected therewith,^ he can- 
not sue on the renewed bill.' 

S M. & Or. 890, as to what evidence pafBces. But see Paramore v. 
Lindsey (1876). 63 Mo. 63; Jones v. Ireland (1856), 4 la. 63. at 71; Cor- 
coran V. Doll (1867), 32 Gal. 82; Huntington v. Finch (1854), 3 0. St 
445; Meikel v. Sav. Inst. (1871), 36 Ind. 855. 

>Cf. Lewis V. Lyster (1835), 2 C. M. & R. 704; LumJey v. Musgrav^ 
(1837), 4 Bing. N. C. at 15; Arnold v. Camp (1815), 12 Johns. (N. T.> 
409; Wilbur Y. Jernegan (1875), 11 R. L 133; Archibald y. Argall 
(1870), 63 111. 307. 

* Dillon V. Rimmer (1822), 1 Bing. 100; Cf. Soward v. Palmer (1818), 
2 Moore, 274; Lumley v. Hudson (1837). 4 Bing. N. G. 15. 

* Ex parte Barclay (1802), 7 Ves. Jr. 597; Norris v. Aylett (1809), 2 
Camp. 329; Gf. Kendrick v. Lomax (1832), 2 Cr. & J. 405; Sloman v. 
Cox (1834), 1 G. M. & R. at 472; Weich v. Allington (1863), 23 Gal. 322; 
First Nat. Bank ?. Moraan (1876), 6 Hun (N. Y.). 346. But see Com- 
trail V. Oould (1827), 4 Pick. (Mass.) 444, and next note. 

* Maillard v. Page (1870), 5 L. R. Ex. )iU\ Cf. Innes v. Munroe (1847), 
J Exch. 473; Torrance v. Bank (1874), 5 lu R. P. C. 246, as to construo- 
tion of agreements to renew. 

^Southall V. Bigg (1851), 11 C. B. 481; Hill v. Buckminster (1827), 5 
Pick. (Mass.) 391; Copp v. Sawyer (1833), 6 N. H. 386. 

« Chapman v. Black (1819), 2 B. & Aid. 588; Hay v. Ayling (1851), 16 
Q. B. 423; Holden v. Cosgrore (1858), 12 Gray (Mass.), 216; Nat, Bank 
V. Eyre (1879), 52 la. 114; Gates v. Union Bank (ISIS), 12 Heiik. 
(Tenn.) 325. 

'Lee V. Zagury (1817). 8 Taunt 114; Sawyer v. Wiswell (1864), 9 
Allen (Maps.), 39. 

^See, however, two apparent but not real exceptions, Mather ▼. 
Maidstone (1855), 18 C B. 273; Flight v. Reed (1863), 1 H. & C. 70J. 
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Bill as Payment — A bill given in renewal of another bill Effect of ro- 
op>erates in the same way as a bill given in respect of any °®^*** 
other debt. The ordinary efifect of giving a bill is that the 
remedy for the debt is suspended until the dishonor of the bill.'- 
The bill operates as conditional payment, the condition being 
that the debt revives if the bill cannot be realized.' It is im- 
material whether the bill be payable on demand or in futuro} 
But the contrary presumption, that a negotiable * bill or note 
is received in extinguishment and ^tisfaction of a pre-existing 
debt, prevails in Maine, Massachusetts and Vermont* lu 
France in the absence of special agreement the renewal of a 
bill extinguishes the original bill by TkOoaiiQ} Payment of a 
smaller sum in money does not discharge an undisputed debt 
for a lacger sum,^ but if the acceptance of a third person bo 
taken in satisfaction of a debt for a larger sum, it is a good 
discharge,' and, possibly, the check of the debtor himself for a 
smaller sum may, if so taken, operate as satisfaction.* A check 
which is afterwards stopped is wholly inoperative. '* 

> Jngger Iron Co. v. Walker (1879). 76 N. T. 521. 

^Haines v. Pearce (IS7 A) , 41 Md. 221; Huse v. McDaniel (1871\ 33 
la. 406; Griffith v. Grogan (1859), 12 Cal. 817; Stevens v. Park (1874), 
73 III. 387, and Kermeyer v. Newhy (1875), 14 Kans. 164 (check). 

^Currie v. Misa (1875),10 L. R. Ex. at 163, 164. Ex. Ch. 

'Bat see Alcoek v. Hopkins (1850). 6 Gush. (Mass.) 484. 

^Fowler v. Bush (1838), 21 Pick. (Mass.) 2:i0; Appleton v. Parker 
(1860). 15 Gray (Mass.), 173; Vamery. Noblehorough (1822), 2 Greenl. 
(Me.) 121; Stephens v. Thompson (1855), 28 Vt. 77. Aliter, in case of 
checks, Marrett v. Brackett (1872), 60 Me. 524; Weddigen v. Boston F. • 
Co. (1868), 100 Mass. 422. 

•Nouguier, §§ 1032-1042. 

» Foakes v. Beer (1884), L. B. 9 App. Gas. 605, H. L. 

• Curlewis v. Clark (1849J. 3 Exch. 375. 

•Goddard v. O'Brien (1882). L. B. 9 Q. B. D.d7, distingulBbed in 
Foakes v. Beer, supra at p. 613. 

» Cohen v. Hale (1878). L. B. 3 Q. B. D. 871. 



CHAPTER VIIL 

LIMITATIONS. 

Lfmftaaon. Art. 252. Subject to Arts. 191 and 253, no action 

how computed •■ .n , . . , . « 

B??c«a ^^^ ues ^^ ^ '^^^^ ^^ "® maintained against any party thereto 
after the expiration of six years from the time when 
a cause of action first accrued to the then holder against 
such party/ 

Illustration. 

C. is the holder of a dishonored bill. Three years after the 
dishonor he indorses the bill to D. D. must sue the acceptor 
within the next three years, though he has six years within 
which he may sue O. 

JEocplanation 1. — As regards the acceptor, time be- 
gins to run from the maturity of the bill, unless — 

(1.) Presentment for payment is necessary in order 
to ^arge the acceptor, in which case time 
(probably) runs from the date of such present- 
ment;* or 

(2.) The bill is accepted after its maturity, in which 
case time (probably) runs from the date of ac- 
ceptance/ 

Illustrations. 
1. Bill payable tn yt^^ro, tf. ^., three months after date or 

> Cf. 21 Jac. 1. 0. 16; Whitehead v. Walker (1842), 9 M. & W. 506; 
Woodruff V. Moore (1850), 8 Barb. (N. Y.J 171. 
^Picquet v. Curtis (1833), 1 Sumn. (C. CL) 478; Cf. Art. 172. 
•Cf. Art.34. 

(262) 
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siirht. Time runs in favor of the acceptor from the day the Umitatton, 
, .,, , , , ^ ^ , J .1 . . I how computed 

bill IS payable, not from the day the acceptance is eiven.' against the 

. . legend partioa 

2. B. in 1840 ^ives a blank acceptance to C. In 1850 it is 
filled up as a bill payable three months after date, and nego- 
tiated to a bona fide holder. Time runs in favor of B. from 
the day the bill was payable.' 

3. Note payable oa demand (with or without interest), and 
issued on the day it bears date. Time runs in favor of the 
maker from the date of the note, and not from the date of de- 
mand.' 

4. Note payable on demand, dated January 1, is not issued 
till July 1. Time runs in favor of the maker from July 1, the 
dav of issue.* 

5. Note payable three months after demand. Time runs in 
favor of the maker from the day the bill is payable.* 

Explanation 2. — As regards the drawer or an in- 
dorser time (generally) begins to run from the date 
when notice of dishonor is duly sent* 

Illustrations, 

1. Bill payable ninety days after sight is dishonored by non- 
acceptance. As regards the drawer time runs against the 
holder from the dishonor by non-acceptance and notice thereof. 
If the bill is presented for payment and again dishonored, no 
fresh cause of action arises.' 

2. A. draws a bill on B. C. indorses it for A.'8 accommoda- 
tion. The bill is dishonored, and ^wc years after the dishonor, 

' Holmes v. Kerrinon (1810), 2 Taunt. 323; Cf. Fryer v. Boe (1852), 
12 C. B. 437. See Art. 20, computation of time of payment. 

^ Montague v. Perkins (1853). 2*2 L. J. C. P. 187; Cf. Art. 23. 

» Norton v EUam (1837), 2M. & W. 461 ; Wheeler v. Warner (1872), 
47 N. Y. 519; De Lavalette v. Wendt (1879). 75 N. Y. 579; Netcman y. 
KettelU (18;J2), 13 Pick. (Mass.) 418. 

* Savage v. Aldren (1817), 2 Stark. 232; Cf. Richards v. Richards 
(1831). 2 B. & Ad. 447; Watkins v. Figg (1863;, 11 VV. R. 258; Hill v. 
Henry (1848), 17 0. 9. 

* Thorpe V. Comhes (1826). 8 D. A R. 347; Little v. Blunt (1830). 9 
Pick. (MiiRS.) 488> Wenman v. Mohawk Ins, Co. (1835), 13 Wend. (N. Y.) 
267; Cf. Way v. Bassett fl845). 5 Hare. 55. 

* Cf. Shed V. Brett (1823), 1 Pick. (Mass.) 401 ; Cf. Art. 189. Aliter, 
in England, see next note. 

T W itehead v. Walker (1842). 9 M. & W. 506; a. Wood v. McMeans 
(1859), 23 Tex. 481. 
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umiiation, C., as indorser, is obliged to pay the holder. Two years later 

ho\r computed ^ i ,. t v i-i a i l-h 

apiin>ttiie {%, 6., Seven years after the dishonor), U. sues A. on the bill. 
The action is barred. AlUeVy if C. sued A. on the implied con- 
tract of indemnity.' 

3. C. is the indorser of a bill or note payable on demand. 
Time (presumably) does not begin to run in favor of C. until 
demand has been made and notice given. 

Note. — In England it is held that the holder's right of ac- 
tion against the drawer or an indorser is not complete until no- 
tice of dishonor is received;' when then does the cause of ac- 
tion arise when the notice is delayed or lost in the post? (Cf. 
Art. 193.) Perhaps from the time when it ought to have betri 
received. In America the balance of authority favors the view 
that the cause of action is complete when notice of dishonor is 
8<»nt.' In cases where notice of dishonor is unnecessary ( ArL. 
200) probably the cause of action arises on dishonor. 

Explanation 3. — When an action is brought 
against a party to a bill, to enforce an obligation 
collateral to the bill, though arising out of the bill 
transaction, the nature of the particular transaction 
determines the period from which time begins to run. 

Illustrations. 

1. B. accepts a bill to accommodate the drawer. It is dis- 
honored, and two years afterwards B. is compelled to pay the 
holder. B. sues the drawer on the implied agreement to in- 
demnify. Time runs from the date B. was compelled to pay, 
and not from the maturity of the bill.* 

2. B. authorizes A., an agent abroad, to draw upon him for 
the price of goods to be shipped to B. B. dishonors a draft so 

» Webster v. Kirk (1852), 17 Q. B. 944; Cf. Godfrey v. ^»<;e(1870), 59 
Me. 308; Bullock v. Compbell (18")0), 9 Gill. (Md.) 182. But cf. Wood- 
rvfl'Y. Moore (1850), 8 Barb. (N. Y.) 171; Kennedy v. Carpenter {}Si>&), 
2 Whart. (Pa.) 344. 

« CaetriqHe v. Bernaho (1844). 6 Q. B. 498. 

» Shed V. Br-tt (1823). 1 Pick. (Mass.) 401; Manehest er Bank v. Fel- 
lows (1864), 8 Fost (N. H.) 302. Contra, Smith v. Bank (1819), 5 S. & 
B. (Pa.) 318. 

* Reynolds v. Doyle {ISAO), 1 M. &Gr.753; Atiorover. Tippett (1865), 
11 L. t. N. S. 708; C:f. Burton v. Rutherford (1872). 49 Mo. 72. But 
cf. Coppin V. Gray (1842), 11 L. J. Ch. lOb. as to premature payment; 
see Da vies v. Humphries (1846), 6 M. & W* 153 (contribution among 
co-makers). 
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drawn, and A. is compelled to take it up. A. can sue B. on Limitation. 
an implied contract to indemnify. Time runs from the date agnin.vt ih*^ 
when A. was compeilea to pay.* 

3. A., intending to lend C. t50, draws a check in G.'s favor 
for that sum. A. sues C. to recover the loan. Time runs from 
the date when the check was cashed.' 

Note. — See Art. 230, n., distinguishing a right of action on 
a hill from a right of action which a party to a bill may have 
arising out of the bill transaction but independent of the in- 
strument. 

Foreign laxos and conflict of laws. — In France the period 
of limitations is five years, and the time it seems begins 
to run against acceptor^ drawer, and indorsers from the day of 
protest.' By German Exchange Law, Art. 77, the limitation 
as regards the acceptor is three years, starting from the matu- 
rity of the bill; but as regards the drawer or indorsers it is three 
months, starting from the day of protest, if the drawer or in- 
dorser live and the bill be payable in Europe. Where laws 
conflict as to time of\ limitation, and the limitation, as in Eng- 
land, merely bars the. remedy, the lex fori governs.* Aliter^ 
probably, when lapse of time operates as a discharge. But if 
a note is barred by the statute in the place of the debtor's 
domicile, the courts of another state will generally treat it as 
barred in their state also.' Of. Art. 231. 

Art. 253. Any circumstance which postpones orptatntohow 
defeats the operation of the statute of limitations in ^ 
the case of an ordinary contract, postpones or defeats 
it in like manner in the case of a bill. 

Illustrations. 

1. The holder of an accepted bill dies intestate before its 
maturity. The statute does not begin to run until an adminis- 
trator is appointed.' 

^Huntley v. Sanderson (1838). 1 Cr. & M. 467; Of. King v. Hannah 
(1880), 6 Bradw. (ill.) 495. 

^Garden v. Bruce (1868), 3 L. R. C. P. 300. 
•French Code, Art. 189: Nouguier. § 1605. 

* Don v. Lippman (1837), 5 CI. & P. 1. H. L. ; Le Roy v. Crowninshield 
(1820), 2 Mason (C. Ct.;, 151; Futnam v. Dike (1859), 13 Gray (Mass.), 
635. 

» Wemse v. Hall (1882), 101 III. 423. 

• Murray y. East India Co. (1821). 5 B. & Aid. 204; Abbott v. McElroy 
(1848), 10 Sin. & M. 100; Wenmanv. Mohawk Ins. Co. (1835), 13 Wend. 
(N. Y.) 267; see conversely. Maxwell v. Tushill (1878), 1 Ir. L. R. Ch. D. 
Ii50, and Conant v. Hitt (1840), 12 Vt. 285 (death of acceptor intestate). 
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statute, how 2. The holder of a bill at the time of its dishonor is a minor 
or a married ivoman or a lunatic. The statute docs not begin 
to run a^rainst such holder until the disability ceases.' 

3. Note payable on demand with interest. Four years 
after its issue the holder sues the maker for interest and re- 
covers. Three years later (i. e., seven years after issue of note) 
the holder sues the maker on the note. The action is barred.' 
AlUer^ if the payment of interest had been voluntary.* 

4. An acknowledgment in writing signed by the party 
sought to be charged defeats the operation of the statute, e. <7., 
the maker of a note twenty years after its maturity signs his 
name on the back and adds the date. The holder can sue the 
maker within six years after this acknowledgment.* 

NoTK. — A verbal acknowledgment of an existing liability 
on the bill defeats the operation of the statute at common 
law. By the statute of 9 Geo. 4, c. 14, s. 3, no indorsement 
or memorandum of any payment written or made upon a bill 
by or on behalf of the party to whom such payment is made, 
is sufficient to defeat the operation of the statute. But the rule 
is otherwise at common law.' When the statute begins to run 
nothing stops it. It is clear then that if a dishonored bill be 
indorsed to an infant the time still runs on.' On the other 
hand, if the holder of a bill at the time of dishonor be an in- 
fant, and he subsequently indorse it while still an infant to an 
adult, it is conceived that the statute runs from the indorse* 
ment. It seems that an acknowledgment to the holder inures 
for the benefit of a subsequent holder.' 

»Cf. 21 Jac. 1. c. 16; Scarpehm v. Afeheson (1845), 7 Q. B. 864. 

^Morgan v. Rowlands (\%Tl\ 7 L. R. Q. B. 493; see, also, Harding v. 
Edgecumbe (1859), 28 L. J. Ex. 313 (payment by agent); Goodwin v. 
Buzzell(\mi\SbYt9. 

3 Green v. Greensboro College (1880), 83 N. C. 449. 

*Bourdin v. Greenwood (1872), 18 L. R. Eq. 281. See as to acVnowl- 
edflnnents, Re River Steamer Co. (1871). 6 L. R. Ch. at 828. Mellish, L. 
J.; Chasemore v. Turner (1875), 10 L. R. Q. B. 600, Ex. Ch. 

» Clark v. Burn (1878), 86 Pa. St. 502. 

^Rhodes v. Smef hurst (1840), 6 M. & W. 351, Ex. Ch.; Cf. Abbott vi 
McElrou (1848). 10 Sm. & M. 100. 

' Little v. Blunt (1830). 9 Pick. (Mass.). 488; Dean v. Hneitt (1830), 5 
Wend. (N. Y.), 257; Cf. Cripps v. Davis (1842), 12 M. & W. 169. 



CHAPTER IX. 

PROVISIONS PECULIAR TO CHECKS. 

[ErPLANATOBY Hkad-notb.— The term ** bill " as used in the arti- 
cles of this treatise, includes checkR as well as ordinary bills of 
exchanfjre; and subject to tHe provisions of this chapter » the pro- 
visions of this work relating to bills of exchange payable on 
demand apply equally to checks. See Introd., p. z, and head- 
note to Chap. 1. 1 



Art. 254. A check is a bill of exchange' drawn check defined. 
by a customer on his banker* payable on. demand.' 

Note. — See checks compared with and distinguished from 
ordinary bills of exchange by Parke, B.,* Erie, J., and Byles, 
J.,* Palles, C. B.,' and the Supreme Court of the United 
States.^ All checks are bills of exchange, but all bills of ex- 
change are not checks: therefore an authority to drave checks 
does not necessarily include an authority to draw bills (cf. Art. 
73). Apart from statute the distinctions between checks and 
ordinary bills of exchange arise from the relationship of banker 
and customer necessarily subsisting between the drawer and 
drawee of a check. See further the notes to Arts. 5, 67, 78, 

^ McLean Y. ClydesdaH Bapk (1883), 9 App. Cas. 95; Cf. Eyre v. 
Walker 11860), 29 L, J. Ex, 246; Hopkinson v. Forster (1874). 19 L. R. 
Eq. 74; Barker v. Attderson (18o9), 21 Wend. (N. Y.) 872; Biekfoid v. 
Bank (1866), 42 111. 288. 

«Cf. Bowen v. Newell (1853). 8 N. Y. 190; Attorney Genl, v. Ins. Co. 
(1877), 71 N. Y. 825 at 332; BritRh (3ode, § 78. 

•Id.; Forstery. Maekrefh,{lSQ7). 2 L. R. Ex. 163; Woodruff' v. Bank 
(1841), 25 Wend. (N. Y.) 673; Morrison v. Bailey (1855). 5 0. St 13; 
Cf. Andrew v. Blaehly (1860). 11 0. St- 89; Minturn v. Fisher (ISbi,) i 
Cal. 36; Cutler v, Reynolds (1872). 64 III. 321. But Kee In re B,otrn 
(1848), 2 Story (C. Ct.), 502; Champion v. Gordon (1872), 70 Pa. St. 475; 
Westminster Bank v. Wheaton (1856). 4 R. 1. 30 (payable after date). 

^Ramehum ▼. Laehmeechund (1854). 9 Moore P. (J. at 69. 

^Ktene v. Beard (1860). 8 C. B. N. S. at 380, 381, aa modified by 
Hopkinson v. Forster, supra, at 76, Jessel, M. R. 

^Lynn ▼. Bell (1876). 10 Ir. R. C. L. at 490. 

''Merchants' Bank v. State Bank (1870). 10 Wall. (U. S.) at 647; see 
also, Morrison v. Bailey (1855), 5 0. St. 13. 

(267) 
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fABTS. 256-57. 



Check defined. 105, 160, 162. A check is intended for prompt presentment, 
while a note'paynble on demand is deemed to be a continuities 
security.' In France, checks are regulated by the " Loi du 23 
Mai, 1865," which defines a check as '^ L^^crit qui sous la forme 
d'un mandat de paiement sert au tireur & effeotuer le retrait ft 
son profit ou au profit d'un tiers de tout ou partie das fonda 
port^ au cr^it de son compte et disponibles." 



Acoervtanoe of 
check. 



Rea«onnb1e 
time for pre- 
Beutmeut. 



Art. 256. A check is not intended for acceptance, 
but for prompt presentment and payment* 

NoTS. — At common law there is no objection to the accept- 
ance of a check,' but in England the Bank Charter Acts would 
in most cases render this illegal. 

Certified Checks. — The practice of certifying checks aa 
"good, either by writing thereon, or verbally,* prevails exten- 
sively in the United States, and the effect of such certification 
is to discharge the drawer and to make the bank the primary 
and principal -debtor,^ and the check may then be kept in cir- 
culation." Like the acceptance of a bill, the certification of a 
check, while it admits the signature of the drawer in favor of 
a bofia fide holder, does not estop the bank from setting up a 
forgery in the body of the check when certified.' 

Art. 257. A check is deemed to have been pre- 
sented within a reasonable time when presented ac- 
cording to the following rules: — 

(1.) If the person who receives the check and the 
banker on whom it is drawn are in the same 

1 Brooks V. Mitchell (1841), 9 M. & W. at 18. Parke, B.; Chartered 
Bank v. Dickson (1871), 3 L. R. P. 0. at 679, Ld. Cairns; Of. Art. 285. 

=^Cf. Ramchurn v. Larhmeechund (1854), ^ Moore, P. C. at 69, Purke, 
B.; Feglefj v. McDonald (1879), «9 Pa. St 128. 

•Of. Bohson V. Bennet (1810), 2 Taunt. 888; Pollard v. Bank qf Eng- 
lat d (1871 , 6 \u R. Q. B. 623; Goodtnn v. Bohnrta (1875}, 10 L. R, Ex. la 
851. 352; Merchants' Bank v. State -BanA-(1870). 10 Wall. (U. 8.). at 647. 

♦ Espy V. Bank (1873), 18 Wall. (U. S.), 604; Of. Bnrnet t. Smith 
(1^55). iO Fo8t. (N. fl.) 256; Pope v. Bank (1871) 59 Barb. (N. Y.) 21^6. 

« first Nat. Bankv, Leach (1873). 52 N. Y. 350; Of. Meads v. Bank 
(1862), 25 N. Y. 143; Mutual Bank v. Bofge (1876), 28 La. An. 933. 
But see Brown v. Leekie (1867), 48 III. 497; Bickford v. Bank (1866), 
42 El. 2:>8. 

^ Nolan V. Bank (1873). 67 Barb. (N. YJ 24. 

''Security Bankv. Bank (1876), 67 N. Y. 4gS; Marine Bank v. C«/y 
Bank (1874), 59 N. Y. 67; Cleus v. Bank of N. Y. I^at, Banking Assoc, 
(i:S2). 89 N. Y. 418 (raised check). Contra, Louisiana Bankv. Bank 
(1876), 28 Ia. An. 189. ., 
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place, the check must, in the absence of special Roajionawe 

. , , 1 /» \ time for pie- 

circurastances, be presented tor payment on*^"^®'^*- 
the day after it is received." 
(2.) If the person who receives a check and the 
banker on whom it is drawn are in diflTerent 
places, the check must, in the absence of spe- 
cial circumstances,' be forwarded for present- 
ment on the day after it is received, and the 
agent to whom it is forwarded must, in like 
manner, present it or forward it on the day 
after he receives it* 
Explanation. — In computing time non-business 
days must be excluded.* 

Illustrations. 

1. C, in London, receives a check drawn on a London 
banker on Monday. On Tuesday, instead of presenting it him- 
self he pays it in to his bankers, who present on Wednesday. 
C. has not presented the check within a reasonable tiine.^ 

2. C, on Monday, in London, receives a check drawn on a 
Jersey bank. On Tuesday C. pays it to a London bank. The 
London bank on the same day forward it by post direct to the 
Jersey bank, requesting payment. C. has duly presented the 
check.' 

Of. Art«. 169. 201, excuses for delay, and Firth v. Brooks (1861), 4 
L T. N. S. 467. 

^Alexander v. Bxtrehfield (1842). 7M. AGr. 1061; Simpson v. Pan fie 
Inn. Co, (187-2), 44 Oal. 139; Burkhnlter v. Bonk (1870). 42 N. Y. 538; 
Smifh V. mUer (1870). 4:S N. Y. 171: Cawein v. BrmcinM (1869), 6 
Buph. (Ky.) 457; Atidr^^u^s v. Bank (1872), 9 Heisk. (Tenn.) 211. 

»Cf. ArtR. 169, 201, excuses for delay, and Firth v. Brooks (1861). 4 
L T. N. S. 467. 

*Hare v. Henfy (1861). 30 L R. C. P 302; Pndeaitx v. CriddJs 
(1869), 4 L. R. Q. B. 455; Cf. Griffln v. Kemp (1874). 46 Ind. at 176; 
Veazie Bank v. JTiwn (1855). 40 Me. at 61; Woodruff v. Plant (1874), 
41 Conn. 344. 

*Cf. Arifi. 20, 195, 196; Jones v. Heiliger (1874). 86 Wis. at 153; 34 
and 35 Vict. c. 17. 

^Alexander v. Burehfield (1842), 7 M. & Gr. 1061; Cf. FanctU v. 
Curtis (1876). 7 Biw. (C. Ct) 160. 

^ Hey wood 7. Pickering (1874), 9 L. R. Q. B. 428. 
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Reasonable NoTE. — The result of the cases seems to be this: A party 

ieuuaeut?'^^ ^^^ receives a check has a clear day for presenting or ior- 
warding it. If, instead of presenting it himself, he forwards it 
to some one else to present, the question is, was he acting rea- 
sonably in so doing? A principal, of course, is responsible to 
third parties for the act of his agents, e. g.y if a person forwards 
a check to an agent, and the agent instead of presenting it 
himself unreasonably forwards it to another agent, the loss as 
regards third parties falls on the principal, though he may haye 
a remedy over against his agent. The question whether a 
check has been presented within a reasonable time may arise 
between drawer and holder, or between indorser and indorsee, 
or between transferor by delivery and transferee,* or between 
customer and banker.' In each case it must be determined as 
between the particular parties. See a different standard of 
reasonable time as between vendor and vendee where the 
vendor of goods was paid by the check of the vendee's agent.* 

Presentment Art. 258. The drawer of a check is 'not discharged 

charge drawer, hj the holdcr's omission to present it for payment 

within a reasonable time as defined by Art. 257, or to 

give due notice of dishonor, unless the drawer has 

suffered actual damage through the delay.* 

Illustrations. i 

L A. draws a check in favor of C. in 1870. It is presented 
for payment in 1872, and dishonored. No reason for the delay 
is shown. A. is not discharged. The holder can sue him.' 

2. A check drawn by A. on a London bank is handed to the 
payee in London on Monday. On Wednesday morning the 
bank on which it is drawn stops payment, A. having at that 

»Seo. e, (gr., MouU v. Brotcn (1838). 4 Bing. N. C. 266. 
2 See, e. g.. Hare v. Heniy (1861), 30 L. J. C P. 302. 

* Hopkins v. }Vare (1869), 4 L. R. Ej. 268; Cf. Smith v. Miller 
(1870), 43 N. Y. 171. 

* As to presentment, Alexander v, Burchfield (1842). 7 M. k Gr. 1061; 
Jiohinson v. Hawksford (1846). 9 Q. B. 52; Law8\, Band (1857), 27 L. 
J. C. P. 76; Bnileif v. Bodenham (1864). 33 L. J. C. l\ 253; Heytcood 
V. Pickering (1874). 9 L. R. Q. B. at 432; Stewart v. Smith (1866>. 17 O. 
St. 82; Allen v. Kramer (1878), 2 Bradw. (111.) 205. As to notice— 
Shaffer v. Maddox (1879), 9 Neb. 205; Clark v. Bank (1875). 2 MacAr- 
thur (D. C), 249; Griffin v. Kemp (1874), 46 Ind. 172. As to bnrden of 
proving injury— P/aw/«r«' BankY. Merritt (1872), 7 Heiak. (Tenn.) 177. 

* Laws v. Band (1857), 27 L. J. C. P. 76. 
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time funds there sufficient to meet it. The check is presented Presentment 
on Wednesday at'ternoon. A. is discharged.* charge drawer. 

Explanation. — When a check is not presented 
within a reasonable time of its issue, and the drawer 
sustains actual damage through the delay, it is (prob- 
ably) no excuse that such delay was caused by the 
bona fide negotiation of the check through different 
hands.' 

Note. — In Xatiw v. jBanJ (T85?),* it is sugcrested that the 
omission to present a check within six years of its issue would 
in any case discharge the drawer. No case against an indorser 
has arisen in Enorland. It is well settled in America that an 
indorser is disclmrged by the om4ssion to present within a rea* 
sonnble time, irrespective of actual damage.^ 

Art. 259. It is uncertain when a check not known ^vllen deemed 
to have been dishonored is to be deemed overdue for^^*''^"*' 
the purpose of affecting the holder with equities of 
which he had no notice at the time the check was 
negotiated to him.* 

Illustuations. 

1. A. is induced by fraud to draw a check in favor of C. 
Six days after its date C. Indorses the check to D. D. has not 
taken an overdue check; therefore if ho gave value and had 
no notice of the fraud he has a good title.^ 

^Alexander v. BurehfleJd, (1842), 7 M. & Gr. 1061; State v. Gotcs 
0877). 67 Mo. 139; Farwell v. Curtis (1876), 7 Biss. (C. Ct.) 160: Cf. 
Kinyon v. Stanton (1878). 44 Wis. 479; F*gley v. McDonald (1879). 
89 Pa. St. 128 (discharge of surety). 

«Cf. Mohairk Batik v. Broderick (1834), 13 Wend. (N. Y.) 133; Dan- 
iV7. § 1595; see Art. 254, n.; but Cf. Bailey v. Bodniham (1864), 33 L. 
J. C. P. 253, ivhere, however, the point was not argued, and the drawer . 
wiifl held to be di«charged on anotner ground. 

•27 L J. C. P. 76; Cf. Pott v. Clegg (1847), 16 M. & W. 321, for a 
reaRon. 

* Smith V. Janes (1838), 20 Wend. (N. Y.) 192; Veazie Bank v. Winn 
(1855), 40 Me. 60. 

^ Sen el v. Ry, Co. (1850), 9 C. B. 811 at 828. 829; Cf. Boehm v. Stir- 
ling (1797), 7 "t, R. 423; Ilimmelmnn v. Hotaliug (1870), 40 Cal. 111. 

^RothaehVd v. Cornet/ (1829), 9 B. & C. 388 (six days); London d^ 
County Banking Co- y. Groome (1881), L. R. 8Q.B. D. 288 (eitrhtdayR; 
prior decisions reviewed); Clf. Ames v. Metriam (1867), 98 Mass. 294 
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When deemed 2. May 1, 1880, C, the payee of a check, transfers it to D.. 
who takes for value and without notice that it was given for an 
illegal consideration. The check was not in fact issued until 
the day of transfer to D., though dated May 1, 1879. D. has not 
taken an overdue check, and is,therefore,not subject to equities.' 

3. A certified check, payable to bearer, is transferred by E. 
to F. six months after the time of its date. F. has not taken 
an overdue check, and has, therefore, a good title, though E. 
had stolen the check froin the owner.* 

4. A " Mem.'* check was transferred to D. two years and a 
half after its date* D. was held to have taken an overdue 
check.* 

Note. — Cf. Arts. 133, 134, as to overdue bills of exchange, 
Arc. 'Z%^^ as to overdue note on demand, and see Art. 138. 

Baniter'8 duty Art. 260, A banker, as such, is bound to honor 

chodM. his customers' checks, when duly presented, to the 

extent of the balance which the customer then has in 

his hands. If the banker make default he is liable 

to his customer in an action for damages.* 

Explanation 1. — A banker is entitled to have funds 
paid in a reasonable time before tne customer draws 
against them, in order tliat he may be aware of the 
state of accounts between them when the check is 
presented.* 

Explanation 2. — ^As rep;ards banks having several 
branches, where a customer has an account at one 

(ten days); First Naf. Banhv, Harris (1871), 108 Mass. 514 (four days); 
. Lester V. Given 8 (1871), Bush, (Ky.) 357. 

* Cowing v. Altman (1877), 71 N. Y. 435. 

* Nolan V. Bank (1873), 67 Barb. (N. Y.) 24. 

^Skillman v. TiUis (1866). 82 N. J. L. 96; Cf. Lancnster Bank v. 
Woodward (1852), 18 Pa. St. ^57 (year); First Nat, Bank v. Needham 
(1870), 29 la. 249 (five monthsj. 

*Marzetti v. Williams (1830). 1 B. & Ad. 415; Whifnk^r v. Bank 
(1835), 1 C. M. & R. 744; Gray v. John*^tov (1868). 3 L. R. H. L. 1, see 
at 14_per Ld. Westburv; Cf. Goodicin v. Roharts (1875). 10 L. R. Ex. \\t 
;61. Ex. Oh.; Bickfordv. Fir ft Nat. Bank (1866), 42 III. at *^40, 241. 
As to measure of damages, see Art. 209. 

* Whitaker v. Banky supra, at 749-750, Parke. B.; Cf. Branshy v. 
Bmik (1866), 14 L T. N. S. 403. 
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branch, the other branches at which he has no ac- Bankef'a doty 
count are not bound to honor his checks;* but where c^^^c^b. 
a customer has accounts at two or more branches the 
bank is entitled to combine such accounts against 
him.* 

Note. — The combined accounts must be kept in the same 
right, e.g.y a personal and a trust account cannot be combined. 
See the whole status of branch banks in regard to bills dis- 
cussed i)y the Privy Council.* 

Duty as to Bills, — The contract implied by law between 
banker and customer may of course be modified by special 
agreement, but apart from this, money in the hands of a banker 
is in effect money lent, re-payable on demand, which may be 
either personal or by check.* When a customer accepts a bill 
payable at his bankers, it is an authority to the banker to pay 
it;' but qu. if the banker is bound to do so in the absence of 
special agreement?* In the absence of special agreement a 
banker is clearly under no obligation to accept his customer's 
bills (Art. 208), nor, it seems, is he bound to pay a bill, other 
than a check, drawn on him by a customer (Art 208). In Eng- 
land, a post-dated check known to be sucn is an ordinary bill 
of exchange payable after date,^ but in America it is regarded 
only as a check issued on day of date.^ In the absence of 
special agreement, express or implied, founded on considera- 
tion, a banker is, of course, under no obligation to let a cus- 
tomer overdraw.' 

Art. 261. The authority of a banker to pay a Death or bant 
check drawn on him by a customer is determined by drawer. 

» Woodland v. Fear (1857), 7 E. & B. 519. 
« Garnet v. If 'JT^iran (187 A 8 L. R. Ex. JO. 

• Prince v. OHetifaJ B 'nk (1878), 3 L. R. Ap. Ca. 825. 

* Cf. Pott V. Clegg (1847). 16 M. & W. 321; Foley v. Hill (1948). 2 H. 
L. Ca. 28; Attorney GenH v. Ins. Co, (1877), 71 N. Y. at 232: Knecht 
V. U. S. Sav. Inst, (1876), 2 Mo. Ap. 663. See. too. He HalletVs Estate 
(1880), 13 L. R. Ch. D. at pp. 727, 728 C. A.; Re Agra Bank (1866), 86 
L. J. Ch. 151 (banker is deotor to, not trustee for, hia customer). 

» Kymer v. Laurie (1849). 18 L. J. Q. B. 218. 

« Cf. Rohirts V. Tucker (1851), 16 Q. B. at 579. 

' Forster v. Maekreth (1867), 2 L. R. Ex. 163; Cf. Emmanuel v. 
Boharts (1868;, 9 B. A S. 121, and Art. 57. But see Gatty v. Fry \ltll), 
2 U R. Ex. D. 265. y^ h 

« Taylor v. Sip (1863). 80 N. J. L. 284; Mohawk Bank v. Broderiek 
(1&34), 13 WencL (N. Y.) 138. 

" Gumming v. Shand (1832J, 29 L. J. Ex. at 182; Cf. Lancaster Bank 
r. Woodward (1852), 18 Pa. St. 857. 

18 . 
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Death or bank notice of the custoHier's death,* or bankruptcy/ or 
drawer!^ cu^tomer^s counterruand of payment.' 

NoTK. — The banker's duty to pay is determined by the fact 
of death or bankruptcy, but a payment made in ignorance of 
the fact is valid. When a firm of two partners has a banking 
account, and one dies, the authority of the surviving partner 
to draw checks on the firm account, is not determined/ 

Gift In contem- Art. 262. A check given by the drawer in con- 
Seaih."'' templation of death must be presented for payment 
by the donee before the drawer's death in order to en- 
title the donee to receive the amount out of the 
drawer^s estate as a donatio mortis causa. 

Illustrations. 

1. A. draws a check in favor of C, and in contemplation of 
death hands it to him as a gift. After A.'s death it is pre- 
sented and payment refused. C. cannot claim for the amount 
against A.^s estate.^ 

2. A in contemplation of death, draws a check and gives 
it to C. After A.'s death C. presents the check, and the bank- 
ers, in ignorance of A.'s death, pay it, G. can (probably) re- 
tain the money as against A.^s representatives.* 

3. A., in contemplation of death, draws a check and gives 
it to C. Before A.*s death C. presents it for payment. The 
bankers refuse to pay it, because doubtful of A.'8 signature. 
A. dies, and payment is subsequently refused on that ground. 
C., the donee, is entitled to receive the amount out of A.'s 
estate.' 

1 Roger Ron v. Ladbrohe (1822), 1 Binsr. N. C. 93; Cf. Tate v. HUhert 
(1,793). 2 Ves. Jr. at 118. But see Daniel, § 16186, criticising this doc- 
trine. 

* Vernon v. Eanhey (1787). 2T. R. 113; Ex parte Sharp (1844), 3 M. 
D.&D.490. 

» Cf . Cohen v. Hale (1878), 8 L. R. Q. B. D. 371; JfeLeon v. Clydesdale 
BanJcing Co. (1883), 9 App. Oas. 95. 

* Backhouse v. Charlton (1878); L. R. 8 Ch. D. 444; see, too, XTsher v. 
i>«tin<r*y (1814). 4 Carap. 97. 

* Efwitt V. Kaye (1868), 6 L. R. Eq. 198; Beak v. Benh (1872), 13 L. 
R. Eq. 489; Cf. Jones v. Lock (1865). 1 L. R. Ch. 25; Harris v. Clark 
(1849), 8 N. T. 93; Second Nat. Bank v. Williams (1865), 13 Mich, at 
29L 

•Cf. Tate V. Hilhert (1793), 2 Ves. jr. at 118; Burke v. Bishop (1875), 
27 La. An. 465. The bankers are justified in paying, see Art. 261. 
' Bromley v. Brunton (1868), 6 L. B. Eq. 275. 
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4. A., in contemplation ot death, draws a check and gives Gin in contem- 
it to C. Before A.'s death C. negotiates the check for value, deaih. 
The holder can claim for the amount against A/s estate.* 

Note. — Cf. Art. 105. The position of the donee of a check 
is this: he cannot enforce payment against the drawer's estate 
because he is not a holder for value (Art. 91), and the banker's 
authority to pay is revoked by notice of the drawer's death 
(Art. 261). A check, given for value, it is conceived, is on the 
same footing as an ordinary bill of exchange. But, assuming 
that as between drawer and payee, it is a mere authority to 
receive the amount, still an authority coupled with an interest 
is not revoked by death .* 

Art.264, A check, on payment, becomes the prop- iwerty in 
erty of the drawer,' but the banker who pays it is en- 
titled to keep it as a voucher until his account with 
his customer is settled/ 

Note. — Arts. 265-270 of the English work (omitted) embody 
the statutory provisions in England as to crossed checks.* As 
to the origin of this practice of crossing checks, and the effect 
of so doing before the statute, see JBellamy v. Majoribanks 
(1857), 7 Ex. 402, Parke, B. The practice has not been adopted 
in America. 

» Rolls v. Peare« (1877), 5 L. R. Ch. D. 730. 

• Cf. Hatch V. Searles (1864) ; 2 Sm. & G:al 161 and 155; see passim^^ 
Snaith 7. Mingay (1813), 1 M. & 8. at 95. 

« Reg V. Watts (i860), 2 Den. C. C. 15. 

* Cf. Charles v. Blaekwell (1877), 2 L. R. a P. D. at 162; In re Brown 
(1843), 2 Story (C Ct.), at 519. 

» British (3ode, §§ 76-82; Crossed Checks Act, 1876, 89 &40 Vict c. 81. 



CHAPTER X. 

* 

PROVISIONS PECULIAR TO PROMISSORY NOTES. 

[Expr^AKATORY Head-kotk.— The term •• bill " in contradiction to 
** bill of exchange," as used in the articles of this treatise, in- 
cludes, mutatis mutandis^ promisnory note as well as bill of ex* 
change, the maker of a promissory note corresponding with the 
acceptor of a bill of exchange. See Introd. r>. x, und head- 
note to Chapter I. In this chapter are coUectea the pro7ision8 
which apply exclusively to promissory notea.J 



Note defined. 



Art 271. A promissory note is an unconditional 
written promise, signed by the maker, to pay abso- 
lutely and at all events a sum certain in money, either 
to the bearer or to a person therein designated, or his 
order. * 

Note. — See a promissory note compared with a bill of ex* 
change by Lord Mansfield,' and Parke, B.,* and of. Art. 286 n. 
See also some points of differeace between a bank note and an 
-ordinary note referred to by Bramwell, B.* 

Foreign Law, — The French law as to notes (billets & ordre), 
is contained in French Code de Commerce, Arts. 187, 188. 
Although the Code is silent on the point, it seems that notes 
payable to bearer (billets au porteur), are to some extent rec- 
ognized, see Nouguier^ §§ 1565-1578. "^ermaa Exchange Law, 
Arts. 9G--100, deals with notes. 



Form and Interpretation. 
Necessary pa^ Art. 272. There must be two parties to a promis- 

« CoUham v. Cooke (1742), Willea, 893 at 396, 397; Cf. FerrU ▼. Bond 
(1821), 4 B. & Aid. 679. 
^Ueylyn v. Adamaon (1758), 2 Burr, at 676. 
» Gihh V. Mather (1832), 2 Cr. & J. at 262-263. Ex. Ch. 
^LUa\field Union ▼. Ch-eene (1857), 1 S. & N. at 889. 

(276) 
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8orj note in its origin, and they must be different per- KeoeaBary pai^ 

1 ties. 

sons, namely: — 

(1.) The person who makes the promise, called the 

maker. 
(2.) The person in whose favor the promise is 

made, called the payee. Cf. Art, 2. 
Explanation. — A writing in the form of a note 
payable to maker's order is not a note, but by in- 
dorsement it becomes one.^ 

Illustbations. 

1. B. makes a note payable to his own order, and indorses 
it in blank. This is a valid note payable to bearer." 

2. B. makes a note payable to his own order, and indorses 
it to C. This is a valid note payable to C. or order.* 

3. B., C. and X. make a joint and several note payable to 
C. and X. or order. This is a valid note. C. and X. may sue 
B. on his several liability.* 

4. B. & Co. make a note payable to C. &. Go. or order. X 
is a partner in both firms. C. & Co. cannot sue B. & Co. on 
this note. But if C. & Co. indorse the note, the indorsee may 
sue 

Art 273. A promissory note is inchoate and in- Delivery nece»- 
complete until delivery thereof be made to the payee.* '*^" 

Art. 274. A promissory note may be in any form Not«»maybe 
of words which comply with the requisitions of Art. worlii. ^^^ ° 

' Hooper v. WilUams (1848), 2 Exch. 13; Miller v. Weeks (1853). 22 
Pn. St. 89; Cf. Smalley t. Wight (1857), 44 Me. 442; Lea y. Bank 
(18383. 8 Port. (Ala.) at J 24. 

» Id. Masters v. Baretto (1849). 8 C. B. 433. 

^Gay V. Lander (1848), 17 L. J. C. P. 286; Hall v. Burton (1862), 29 
111. 321. 

* Beeeham ▼. Smith (1858), E. 6. & E. 442. Aliter, if a joint note, 
until indorsed, Pitcher v. Barrows (1835), 17 Pick. (Mass.), 361. 

^Murdoek v. Caruthers (1852), 21 Ala. 785; Hey wood v. Wingafe 
(1843), 14 N. H. 73; Cf. Neale v. Turton (1827), 4 Bingr. 149; Hapgood 
Y. Watson (1875), 65 Me. 510; Walker v. Wait (1878), 50 Vt. 668. 

^Chapman ▼. Coitrell (1865), 3 H. & C. 857; Cf. Arts. 5S-^6, as to de- 
liyeij. 
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NotemttTbe 271/ and from which the iDtention to make a note 

In any lorm of . ' 

wordt. appears. 

Illustrations, 

1. « Due C. $100, value received; ?' « I. O. U. $100;" • " I 
acknowledge the within note to be just and due," written on 
the back of a note/ These are not notes, but are mere evi- 
dence of indebtedness. 

2. "I owe you $100 to be paid May 5th; '* » " Due C. or or- 
der $100 on demand."* These are notes since they import a 
promise to pay. 

3. A certificate of deposit is a note, if it contains a promise 
to pay, e. pr., ^' C. has deposited in the X. bank $100, payable to 
himself on return of this certificate." * 

4. The following is not a note: " Borrowed of C. $100 to 

account for on behalf of the X. Club at months' notice, if 

required." (Signed) T. B.« 

5. A banker's deposit note running: "Received of Mr. O. 
150/. to be accounted for on demand," and signed, will not be 
treated as ar promissory note.* 

' Hooper v. Williams (1848). 2 Exch. at 26; Almff v. Winslmr (1879). 
126 Mass. 842; Daggett v. Daggett (1878), 124 Mass. 149; Woodward 
V. Genet (1858), 2 HiJt. (N. Y.) 626. 

^Sihree v. Tripp (1846), 15 M. & W. at 29; Of. Jackson v. Slipper 
(1869), 19 L. T. N. S. 640. 

^Currier v. Loekwood (1873), 40 Conn. 349 (reviewing cases); Ernns 
V. Philpotts (1840), 9 C. A P. 270. Contra, Russell v. Whipple (1824), 
2 Cow. (N. Y.) 536; Luqueer v. Prosser (1841), 1 Hill (N. Y.), 256: 
Brady v. Chandler (1860), 31 Mo. 28; Bacon v. Bicknell (1863), 17 
Wis. 523; Jacquin v. Warren (1866), 40 HI. 469, but Cf. Bowles v. 
Lambert (1870), 64 111. 237. 

* Gray v. Bowden(\^'^% 23 Pick. (Mass.) 282; Cf. Daggett v. Daggett, 

supra. 

^Waithman v. Elsee (1843), 1 C. & E. 35; Qt. Brooks yr, Elkins 
(1836), 2 M. & W. 74. 

« Carver v. Hayes (1859), 47 Me. 257; Kimhall v. Huntington (1833), 
10 Wend. (N. Y.), 675; Cf. Smith v. Allen (1812). 5 Day (Conn) 337; 
Hussey v. Winslow (1874), 69 Me. 170 (good to bearer). Contra^ Brown 
V. Gilman (1816), 13 Mass. 158. 

''Klauher v. Bggersf off (187% 47 Wis. bbl;Cotey. Patterson (1872), 
25 Mich. 191; Hunt v. Divine (1865), 37 111. 137; Pardfe v. Fish (1876), 
60 N. Y. 265; Drake v. Markle (1863). 21 Ind. 4:^3; ( f • Brunnnagin v. 
Tallant (1866), 29'Cal. 503; Hart y. Life Assn. (\%lh),fA Ala. 495. 
Contra, Patterson v. Poindexter (1843), 6 W. & S. 227; Cf. Sibree v. 
Tripp t supra. 

^ White V. North (1849), 3 Exch 689. 

• Hopkins v. Abbott (lb75), L. R. 19 Eq. 222. 
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Note. — For further illustrations, see Arts. 2, 8, 9, 10, 12, 13, NotemRy be 
14, 19, 20, 23, 58. The promise of the maker in a note corre- JioJSJ ^''""'''^ 
sponds with the order to the drawee in a bill of exchanore ac- 
cepted generally. It may be regarded as the same contmct 
stated conversely, and the same considerations apply to both, 
see Art. 10. An instrume,nt invalid as a negotiable promissory 
note may of course be eflFectual as an agreement,* or an I. O. 
U. Subjoined is an ordinary form of note. 

♦100. ^ 1, Clark Street, Chicago, 

January 1, 1870. 
On demand, I promise to pay to James Charles, or order, one 
hundred dollars, for value received. 

John Browji. 

Art 275, There may be two or more makers to a joint and sev. 
promissory note, and they may be liable thereon 
jointly, or jointly and severally, according to its 
tenor,' 

Illustrations. 

1. A note in the form " I promise," signed by several per- 
sons who are not partners, is their joint and several note.' 

2. A note in the form " We promise," signed by several 
persons, is their joint note only.* 

3. B.,X. and Y. are partners. B. makes a note in the form 

"I promise'," signing " for X. and Y.," T. B. This is the joint 

note of the firm, and not a several note by B.^ 
* 

Explanation 1. — A partner, as such, cannot bind 
his copartners severally, but by a joint and several 
note he may bind the firm jointly' and himself sev- 
erally/ 

»Cf. White V. North (1849), 3 Ex. Ch. 689. 

»Cf. Ex parte Honey (1871), 7 L. R. Cii. 178. 

^Mouson v. Drakeley (1878), 40 Conn. 5 2; Wallace v. Jeirfll (1871), 
21 0. St. 163; Hewmenway v. Stone (1810), 7 Mcvs. 58; Coonley v. Wo6d 
(188 ), 36 Hun (N.Y.), 5")9; Maideyi v. Wehster (1868), 30 Iml. 317; C£. 
Ridd V. Moggridge (1857). 2 H. & N. 568; dub. Pollock, C. B. 

* Barneit v. Juday (1871), 88 Ind. 86; J5y/f«, p. 7; Parsons, v. 1, p. 
247. 

* Ex parte Buckley (1845), 14 M. & W. 469. 
« Maclae v. Sutherland (1854), 3 E. & B. 1. 
» PenkicU v. Connell (1850), 5 Excb. 381. 
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Joint and sev- Explanation 2. — A new maker cannot be added to 
er note. ^ joiut and several note after it has been issued.* 

NoTK. — See further, Arts. 234 and 245. A bill of excbancre 
differs from a note in this: If there' be two or more acceptors 
they can only be liable jointly, not jointly and severally.' 

Note contain- Art. 276. A promissofy note may contain a 
Mcurity. pledge of collateral security with authority to sell or 
dispose thereof.* 

Note. — The right to the security passes with the instrument, 
and the person who holds the note free from equities, holds the 
security in like manner.* In France the security follows the 
instrument, Nouguier^ § 715. The Belgian Commercial Code, 
§ 26, expressly enacts the same as to bills. 

Noteinaiteroa. Art. 277. A promissory note may give the holder 
the option between the payment of the sum specified 
and the performance of another act by the -maker. 
As to the latter, it is not a note.' 

Illustration. 

•* I promise to pay C. $100 at my store May 1, 1880 (or in 
goods on demand), value roceiyed." This is a valid note.* 

Note. — As the payee can demand money, and no option is 
given to the debtor, it is said there is no uncertainty in the 
instrument. The promise to pay money is absolute. The 
question has not been raised in England. See Art. 10. 

Note under Art. 278. A promissory note cannot be issued 
■®*^ under seal.' , 

> Gardner v. Walsh (1855), 5 E. & B. 88; see Art. 247. 

« Jackson v. Hudson (1810), 2 Camp. 447. 

» Wise V. Charlton (1836). 4 A. & E. 786; Towne v. Rice (1877). 122 
Mass. 67; Kmpper v. Chase (1858), 7 la. 145; Of. Per^y v. Bigtlow 
(1880), 128 Ma3«. 129. 

* Duncan v. Louisville (1877), 18 Bush (Ky.). 378; Kelley y. Whitney 
(1878), 45 Wis. 110; Holmes v. McGinty (1870), 44 Miss. 94. Contra 
(subject to equities), Chicago Ry. Co, v. Lowenihal (1879j, 93 Ul. 438; 
Johnson v. Carpenter (1862), 7 Minn. 176. 

* Dinswore v. Duncan (1874), 57 N. Y. 573; Cf. Vermilye y. Adams 
Ft. Co. (1874), 21 Wall. (U. S.) at 144; N. Y. Civil Code (draft of 1888), 
6 2729 

^ Hosstalterv. Wilson (1862). 36 Barb. (N. Y.) 307; Cf. Hodges y. 
Shuhr (ISGO), 22 N. Y. 114; Art. 10, Expl. 8. 
» MerrUt v. Cole (1876), 9 Hun (N. Y.). 98; Lewi^y. Wilson (1840), 
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Note. — If sealed, thoup^h made by a corporation, the in- Note under 
Btrument bocomes a specialty,* and as such it may be negotia-"®*^ 
ble if issued by the government.^ In the absence of statute it 
is not negotiable as a note. It has, however, been held that 
the negotiability of a note is not destroyed by the indorsement 
of a corporation through its seal.* Before the British Code, 
which expressly permits the corporate seal to be affixed § 91 (2), 
it was doubtful whether, by the English law, a bill or note 
issued by a corporation under its seal, constituted a negotiable 
instrument.^ It was held that such an instrument may be 
negotial)le for the purpose of passing with a good title to a 
iKfTi-a fide purchaser for value.* Whether it was to be regarded 
as a note ibr all purposes is not clear. It was held that if 
signed by the directors of a company in a manner binding the 
directors personally, the addition of the company^s seal did not 
make it binding on the company.* 



Trajisfer. 

Art. 281. Promissory notes are by statute negoti- stfitutory ncgo- 
able " in the same manner as inland bills of exchange 
are or may be by the custom of merchants." ' 

Note. — This statute, it seems, is merely declaratory; • there- 
fore the provisions of Chapter III apply in their entirety to 
notes. It^as been substantially re-enacted in the American 
States, though the negotiability of notes independent of this 
statute, has been maintained by many courts. « 

Art. 282. A promissory note payable on demand, Note on de- 
and not known to have been dishonored, is to be overdue.'^ 

6 Blackf. (Ind.) 370; Hovkins v. R. R. Co, (1842), 3 W. A S. (Pa.) 410, 
Rawson v. Davidson (1883), 49 Mich. 607; Cf. Lyman v. Ca /i/cr (1870), 
64 N. C. 572. But Cf. Banks v. R. R. Co. (1873), 6 S. C. 156; Bank 
v. Smith (1831), 5 0. 222. 

« Steele v. Otncego Co. (1836). 15 Wend. (N. Y.) 265. See Art. 50. n. 

» White V. R. R. Co. (1858), 21 How. (U. S.)575; GooduHnv. Roharta 
(1875), 10 L. R. Ex. 337; Cf. Dinsmore v. Duncan (1874). 57 N. Y. 573. 

• Rand v. t>ovey (1877), 83 Pa. St. 280. 

• Crouch V. Credit Fonder (1873). 8 L. R. Q. B. at 382. 383. 

» Ex parte Colhorne (1870), 11 L. R. Eq. 478; Rumhall v. Bank (1877), 
2 L. R. Q. B. D. 194. 

• Dutton V. Marsh (1871), 6 L. R. Q. B. 86L 
*3&4Anne, c. 9. § 1. 

• Goodwin v. Robarts (1875), 10 L. R. Ex. at 350. 
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Note on de- deemed overdue after the lapse of a reasonable time 

mand. when j->t 

overdue. from its issue.* Cf. Art. 285. 

Explanation. — Reasonable time is aquestion of law.* 

Note. — What is a reasonable time depends entirely on the 
circumstances of the case, and the intention and understand- 
inpr of the parties. Hence one case is no precedent for another. 
Five months was held a reasonable time in one case,' while 
two and a half months was declared unreasonable in another.* 
This uncertainty has been remedied in several States by statutes 
fixing the period within which the note shall not be deemed 
overdue. In some cases, the fact that the note was payable 
with interest was regarded as material in determining the ques- 
tion." But in England the courts consider a note payable on 
demand with or without interest as a continuing security, im- 
mediate payment not being contemplated by the parties; and 
it was accordingly held that a note indorsed fourteen years after 
its date was not indorsed overdue, and was taken by the in- 
dorsee free from equities between the maker and payee;' and the 
same rule was laid down by the New York courts, and recently 
' re-affirmed.^ See further Arts. 133, 13'i, 138, 259. 

Presentment -^^^' ^^^' -^ promissorj notc payable on demand 
onuiujoude- mug^ ]jq presented for payment within a reasonable 

time in order to charge the indorsers.' 

> Ranger v. Cory (1840), 1 Met. (Mass.) 369; Pooitnan v. Ifi7/tf (1870). 
89 Cal. 345; Carll v. Broken (1862), 2 Mich. 401. 

^Foorman v. Mills, supra; Carlton v. Baileif (IS-'iS), 7 Fo»t. (N.H.) 
230; Parker v. Tuttle (1858), 44 Me. 459. Contra (fact), Tornhnson 
V. Kinsella (1863), 81 Ck)nn. 268; Cf. Barbour v. FulUrion (1859). 36 
Pa. St. 105. 

* Savford v. MickJes (1809), 4 Johns. (N. Y.) 224; Cf. Deetnan r. Has- 
kell (lS58). 45 Me. 430. 

*Lo8ee V. Dunkin (1810). 7 Johns. (N. Y.) 70: C^. Herriek v. Wolrer- 
ton (1870). 41 N. Y.581: Nerins v. Townsend (1825), 6 Conn. 5: Moreu 
' V . V. Wakefield (1868). 41 Vt. 24. 

» Wethey v. Andrews (1842), 3 Hill (N. Y.), 582; Cf. Tomlinson v. 
Kinsella (1868). 31 Conn. 268. 

^Brooks V. Mitchell (1841), 9 M. & W. 15; Cf. Crippsv. Daris 0843), 
12 M. & W. at 165, Parke, B. See Tomlinson v. Kinsella, supra, ap- 
proving this case. 

^ Parker ▼. Stroud (1885), 98 N. Y. 879, following Mernft v. Todd 
(1861). 28 N. Y. 28. 

^Sieev. Cunningham (1823), 1 Cow. (N. Y.) 397; Crim v. Stark- 
weather (1882). 88 N. Y. 339 (payable ** on demand after date*' witi in- 
terest *• after maturity "); Keyes v. Fenstermoker (1864). 24 Cal. 3if9; 
Seaverv, Lincoln (1^38), 21 Pick. (Mass.) 267: Chartered Bank v. 
Dickson (1871), 3 L. R. P. C. 574at 579. Butcf. Merrift v. Todd (1861), 
23 N. Y. 28, approved Pardee v. Fish (1875), 60 N. Y. 265 at 270, 271; 
and followed, Parker v. Stroud, supra. 



# 
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Explanation. — Reasonable time is a question of presentment of 
law.* In determining what is reasonable time re-^^^^d- 
gard must be had to the nature of the instrumeut as 
a continuing security.' 

[Illustration. 

A note payable on demand is indorsed by C. to D. Tea 
months afterwards it is presented for payment and dishonored. 
This may be a reasonable time.' 

Note. — As to presentment to charge indprser see Arts. 160 
et 8eq,; to charge maker, Art. 172; to charge guarantor, Art. 
173. 



Liabilities of Maker. 

Art 286. The maker of a promissory note is the Maker's con. 
principal debtor on the instrument.* He engages 
that he will pay it at maturity according to its tenor. 

Note. — The maker is sometimes incorrectly called the 
drawer, but the primary and absolute liability of the maker of 
a note must be distinguished from the secondary and con« 
ditional liability of the drawer of a bill of exchange.' In gen- 
eral the maker of a note corresponds with the acceptor of a 
bill of exchange, and the same rules apply to both. A note 
indorsed by the payee resembles an accepted bill payable to 
drawer's order and indorsed by the drawer, the payee corre- 
sponding with the drawer.* The distinctions that exist be- 
tween maker and acceptor arise from this: the acceptor is 
not the creator of a bill; his contract is supplementary, while 
the maker of a note originates the instrument. Hence (a) a 
note cannot he made conditionally,^ while a bill may be ac- 
cepted conditionally (Art. 39); (b) maker and payee are imme- 

»5iMV. Cunnittgham (1823). 1 Cow. (N. Y.) 897; Cf. Alexander v. 
Parsons (1870), 3 Lans. (N. Y.) 333. But cf. Chartered Bank v. Dick- • 
son (1871). 3 L. R. P. C. 574, at 584; Wyman v. Adams (1853), 12 Gush. 
(Mass.) 210; Arts. 150, 195. 282. 

2 Chartered Bank v. Dickson, supra, at 579-^80; Cf. Sen-ell v. Ry. 
Co. (1850), 9 a B. at 289; Lockwood v. Cratoford (1847), 18 Conn. 361; 
Rhodes v. Seymour (1869), 36 Conn, at 6. 

«ld. 

*(^. Id. at 580, and Art. 272. 

* Stwtt, Notes, % 4; Owinnell v. Herbert (1836), 6 Nev. and Man. 723. 

*ld.; Heylyn v. Adamson (1758), 2 Burr, at 678, Ld. Mansfield. 

*Arts. 271andl0. 
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» 

Maker's oon- diate parties in difeot relation with each other, while acceptor 
'""'^ and payee, except in the case of a bill payable to drawer's 

order, are remote parties.* See, also, the notes to Arts. 10, 

20, 37. 

Mftkefi egtop- Art. 287. The maker of a note payable to order 
by the fact of making it conclusively admits and war- 
rants to a bona fide holder the existence of the payee 
and his then capacity to indorse.* 

Note. — It was held in a Massachusetts case that the maker 
was not estopped from settinj^ up the insauiCy of the payee at 
the time of the execution of the note.* 

■ Cf. Bishop V. Young (1800). 2 B. & P. at 83, Ld. Eldon. 

^Drayton v. Dale (1823), 2 B. & C. 293; Lane v. KreleU (1867), 22 
la. 899; Nightingale v. Withington (18181, 15 Mass. 272; Burke v. 
Allen (1854), 9 Foflt (N. U.) 106; Esley v. People (1880), 23 Kans. 510; 
Cf. Art8. 139, 212, 216. 

•Feaslee ▼. Bobbins (1841), 8 Met. (Mass.) 164. 
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AoCRPTAirCB, 

In Genefal: 
defined, 42 

delivery or notification to complete, 42 n, 58. See Delicery. 

blank Pignature filled np w, 35 

material alteration in, 255 

necessity of consideration, 215 

croBs-acceptanoe as consideration, 94 

of check, 268 

presentment f opt See Presentment for Acceptance. 

obligation to accept, ;210 

what it admits, 214 

cancellation of, by holder, 246. 247 

revocation of, by drawee, 60 

proper date after previous refosal to accept 47 
Farm of: 

in writing on bill or on separate paper, 42 

place on bill, 48 

by promise to pay the bill, 43 

oral or implied from acts of drawee, 43 

by detention or part payment, 44 

to whom must be addressed, 44 

by written or verbal promise to accept, 44 

promise to accept and promise to pay, distinguished, 46 

need not be dated, 46 

must be to pay money, 47 

when laws conflict, 68-71 

where bill drawn in a set, 41 
Tinu qf: 

before bill complete in point of form^ S5-88, 46 
after maturity, 46 
after dishonor, 46 

presumption as to time when undated^ 47 
By Wham: 

in general by drawee, 48 

(285) 
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Ace EPT A NCE — cont irtucd. 
By Whom: 

by person other than drawee, 48 

by one of several drawees, 48, 52. See Qualified Jecepfanee, 
by drawee in iictitiouB name, 49 
by fictitious person. See FietHious Name or Party* 
capacity to accept in general, 72 
by person fwn compos mentis^ 73 
by infant, 73 
by married woman, 74 
by company or corporation, 49, 50, 57,' 75, 76 
authority to accept in general, 77-83 
by partner, 87, 88. See Partner and Partnership. 
by agent, 81-86. See Principal and Agent, 
forged or unauthorized, 90-93 
construed with address, to drawee, 49 
General or Qualified: 
what general, 50 
what qualified, 50 
conditional, 51 

as to amount, place of payment or time, 51 
by acceptance of part of drawees, 52 
effect of qualified, 52 
holder's option to take qualified, 160 
holder's duty after taking qualified, 160, 175 

See Acceptor — Dratcee — Signature. 

• 

Acceptance for Honor Supra Protest, 
what bills may be so accepted, 53 
who may accept, 53 

for whose honor bill may be accepted, 53 
presumption when party not named, 55 
holder's option to refuse, 54 
time for, 54 
form, 55 

for part of amount of bill, 55 
effect on holder's right of action, 55 
Acceptor Supra Protest: 

contract with holder, 229 

estoppels which bind, 230 

presentment for payment to, 180, 181 

protest or dishonor by, 181 

rights and duties on payment* 247-249 

Acceptor, 

letter B, used to denote in illustrations, Introd. p. z 
defined, 2 
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Acceptor — eon tinued. 

accommodation acceptor, 105, 230, 252. See Accommodation Bill. 

who liable as, 48 

signature of» 42, 43, 84, 85 

bankruptcy of. See Bankruptcy,, 

death of. See Death* 

contract with holder, 214 

liability contrasted with drawer^s, 214 

compared with maker of note, 279, 280, 283 

relations inter se of joint acceptors, 214 

estoppels which bind, 214-216 

when suit may be begun against, 31 

measure of damages against, 217, 218 

damages when laws conflict, 218 

payment by, as a discharge, 235 

effect when he is holder of bill at maturity, 244 

giving time to or compounding with, 249-253 

presentment for payment to charge, 174. See Presentment far 

Payment, 
notice of dishonor to, 206. See Notice qf DiskonoTm 
Statute of Limitations as to, 262. 
How Liability of Acceptor Negatived: 

conditional acceptance and condition unperformed. 175 

effect of accepting payable at particular place, 174-17ti 

intention to sign a different document, 58 

forgery, etc., 90-93, 216 

alteration, 215, 256-258 

want of capacity, 72-77 

want of consideration, fraud, illegality, 105. 108-114 

property in bill not transferred to holder, 62, 63 

jus tertii, 62, 105, 111 

discharge t>f bill of discharge inter partes, 232-261 

AOCOMMOBATTOS BiLL, 

defined^ 105 

value subsequently given for, 96. 

pledge of, 107 

when deemed to be issued, 258 

presumption as to bill being, 105, 118, 198 

bankruptcy of drawer, wh en acceptor bos security, 230 

costs of defending action on, 231 

negotiation after maturity, 143 

presentment for payment, when excused, 170 

notice of dishonor, when excused, 198 

payment by acceptor or maker as discharge, 236 

payment by person accommodated as discharge, 236, 237 
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AcooioroDA TiON "BuJs—contwued. 

discbargre of surety by dealings with principal, 251, 252 
foreign diRcho,rge of, 234 
Statute of Limitations, 263, 264 
Accommodation Party: 

defined, 105 

liability to holder for value, 107, 113 

special defenses available to, 106, 107, 251, 252 

liability to person accommodated, 107 

several accommodation indorsers, relations inttr 9e, 221 • 

indorser, warranty of genuineness of body of bill, 222, 223. 

substantially a surety, 105, 231, 252 

rights on becoming a party, 230, 231 

voluntiiry payment by, 231 

rights of contribution: tn/^r se, 281 

Accord and Satisfaction, 234, 261 

ACKNOWLSDOMRNT, 

to defeat Statute of Limitations, 266 

Act op Honor, 

on acceptance supra protest^ 55 
on payment, supra protest, 247, 248 

Action, 

de facto holder may bring, 148 

by real party in interest, 149. 

in whose name when bill payable specially, 149 , 

in whose name when bill payable to bearer, 149 

defenses against holder suing as agent or trustee, 143 

defenses available to accommodation party, 106, 107 

on lost bill, 151. 152. 

when husband and wife must join in, 116 

costs of defending action on accommodation bill, 231. j 

proceeding for costs against party sued concurrently, 235 

transfer of bill after action brought, 145 

Statute of Limitations, 262-266. See Limitations* 

Bight of: 

on, and collateral to, instrument, distinguished, 232 

when complete against drawer or indorser, 264 

■ maker or acceptor, 31 

on bill, and on consideration, distingtdshed, 258, 259 

giving bill suspends, 261 

effect of renewing bill, 260 

effect of acceptance supra protest on, 55, 56 

Address, 

sutSciency of, when notice of dishonor sent by post, 187 



INDEX. 289 

Address — continued. 

of drawer or indorser of dishonored bill not known, 201, 205 
to drawee in bill, 9-15, 49. 

Administrator, 

when bill held by deceased rests in, 116 

personal liability on bill signed as, 85 

bill of deceased delivered by, 61 

effect when acceptor becomes the holder*s, 244 

effect when holder becomes the acceptor's, 245 

Statute of Limitations as to, 265. ' 

See Death — Donatio Mortis Causa — Executor, 

Adyicb {Letter of)^ 211 

AoBNT. See Principal and AgtnU 

Allonge, 125. 

Alteration, 

before or after issue, 253, 257 

what material, 254, 255 

what immaterial, 256 

effect of material, on bill, 256, 257 

effect of immaterial, on bill, 256. 

by stranger to bill, 257 

altered bill restored to original form, 258 

to correct mistake, 258 

effect on right to sue for consideration, 258, 259 

onus probandi as to, 259 

rights of bona fide holder of altered bill, 228, 257 

re-issue of altered bill, and indorser's liability, 223, 253 

negligence of maker, what effect, 257 

acceptance after, in ignorjnee of, 215 

payment in ignorance of, 241-244 

distinguished from fraudulent filling of blanks, 35, 37, 38 

Al/TERNATIVE, 

drawee, 5 
* payee, 7, 8 
^ maker of note, 5 
place of payment, 34 
mode of payment, 280 

American Law, 

weight of, and reference to, Introd., pp. zii, ziii 

ANOMALons Indorsement, 123, 220, 221 

Antecedent Debt, 

as consideration for bill, 95, 99, 100 

holder of bill as collateral security for, 99 

paid by bill which is dishonored, 226, 261 
19 
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Ante-da TKD iNSTnu^rENTS, 23, 24 

Assignee in Bankruptct, 

notice of dUhoaor to indorser^s, 193 

Assign KE in Insolvenct, 

notice of diphonor to indorser^s, 193 

Assignment, 

transfer by, 117 
of non- negotiable bill, 118 
distinfifuisbed from negrotiation, 121 
See Equitable Assignment — 2'rantfer. 

Attorney's Fees, 

effect of a^eement for payment of, in bill, 17, 18 

Authority, 

distinguished from capacity, 72 

general rule as to, 77 

to sign bills, may be verbal or written, 81 

to sign bills, how construed, 82 

to draw, no authority to indorse. 82 

to draw check, no authority to draw bill, 82 

to accept, no authority to accept for accommodation, 82 

to fill up blanks, 85738 

of partner in trading firm, 87, 88 

of pjirtner in non-trading firm, 88, 89 

of surviving partner to draw check on firm account, 274 

of agent. See Principal and Agent. 

when revoked by death. 88, 273, 274 

false representation of, 83, 84 

Aval, 123 

Bank and Banker, 

effect given to usage among, 67 

**marginal notes" of. 97 

lien on custoranr's bills, 99, 100, 101 

completion of payment by, 236 

clearing-house recognized at law, 166 

right to retain paid check against customer, 275 

obligation to honor customer's checks, 272 

obligation to honor bills, 273 

custom as to post-dated checks. 67 

no obligation to let customer overdraw, 273 

effect of customer's death or bankruptcy. 273, 274 

no obligation to holder of check, 212 

liability to holder of certified check, 268 
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Bank and Banker — continued. 

paying forged check or bill, 91, 241 

paying check held under forged indorsement, 240, 244 

paying altered check, 241, 242 

IB to crossed checks, 275 

duty as collecting ageuts, 152, 153, 164, 270 

Branch Bonks: 

general status as to bills, 272, 273 

notice of dishonov sent through, 191 

riffht to combine dx^ounts against customer, 273 

duty to pay checks drawn on another branch, 212, 273 
Bill Accepted Payable at Bank: 

duty to customer to pay, 273 

no duty to holder, 212 

a general acceptance, 51 

pref>entment for payment of, 165-167 

payment when indorsement forged, 91 

changing banker^s name a material alteration, 255 

Bank Notes, 

distinguished from ordinary notes, 227, 276 
bill payable in, perhaps valid, 13, 14 
payment of debt in, 227 

Bankruptcy, 

bolder*s right of proof, 38, 213, 238 

creditor holding security, 230 

of acceptor before maturity, 53 

effect of foreign discharge, 233* 234 

€f Holder, n^ 

Of Drawee or Acceptor: ^ 

presentment for acceptance after, 158. 
presentment for payment after, 171, 172 
notice of dishonor to drawer or indorser after, 202 
protest for better security, 180 

effect of taking composition from acceptor, 233, 250, 251 
effect of part payment by drawer or indorser, 2;>8 
of drawee as breach of contract with drawer, 210, 211 

Cf Dratoer^or Indorser: 

to whom notice of dishonor to be given, 193, 202 
of drawer as revoking drawee's authority to accept, 210 
of drawer of accommodation bill,. 230 
of drawer of check, 273, 274 

Bearer, 

included in term "bolder," 8 
Bill Payable to: 

whether bill is, when payee fictitious, 8 
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Beahrk — continued. 
Bill Payable to: 

bill indorsed in blank is, 122 
negfotiated by deliyery, 122 
effect of indorsing, 128, 128 
who may sue on, 149 

Bei>gian Godb db Cohmbroe, Introd., p. xiv, 19. 210. 280 

Besoin or Rboommandatairb, 5. See Case qf Need. 

Better Security, 
protest for, 158, 180 

Bill, 

term an need in articles, etc., Introd., p. z. 1, 267, 276 

BuJj OP EXCHANGB, 

definition, 1 

compared with check, 267 

compared with promissory note, 276, 283, 284 

when to be treated as a note, 3, 68 

origin and history, Introd., p. xvi / 

sources of foreign law as to, Introd., p. zr 

different theories in England and France, Introd., p. zvii 

conflict of laws as to. See Conflict qf Laws, 

Form and Interpretation, 1-71 

parties, 2-9 

order to drawee, 9-15 

snm payable, 15-20 

expression of consideration, 21, 22 

date of making, 22-25 

time of payment, 25-84 

place of making and payment, 34, 85 

inchoate bills, 35-38 

inland and foreign, 38, 39 

drawn in a set, 39-42 

acceptance, 42-^ 

acceptance iwpra protest, 53-56 

signature, 56-58 

delivery. 58-63 

construction, 63-68 
Capacity of Parties, 72-77. See Capacity, 

A uthority of Parties, 77-90. See Authority ^Partner and Partner- 
ship — Principal and Agent, 
Forgery, 90-93. See Forgery. 
Consideration for, 94-114. See Consideration, 
Transfer, 115-148. See Transfer. 
Actions on and Proof, 148-151. See Action — Onus Prohandi and 

Presumptions, 
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Bill op Exchangb — continued. 
Duties qf Holder, 152-209. 

presen tment for acceptance, 1 52-1 60 

as to qualified acceptances, 160 

presentment for payment, 160-176 

noting and protest, 177-180 

presentment to case of need, 180-182 

presentment to acceptor supra protest, 181 

notice of dishonor, 182-208 

on receiving: payment, 209 
Contracts Arising out of, 210-231 

drawee and drawer, 210, 211 

drawee and holder. 212, 218 ^ 

acceptor and holder, 214-218 

drawer or indorser and holder, 218-226 

transferor by delivery and transferee, 226-229 

acceptor 9upra protest and holder, 229, 230 

accommodated party and person accommodated, 230, 231 
Discharges, 232-261. See Discharges. ' 
Limitation of Actions, 262-266. See Limitations. 

BiLLJE KUNDINALBB, 28 

Blaitk or Blank Signaturb, 
blank signatures, 35 
authority to fill up in bill, 35 
effect if not filled up, 8, 15, 38 
fraudulently filled up, 36, 37, 241 
filling up date, 22 

Blank Indorsbmekt, 
definition, 126 
effect, 126, 127 
conversion into special, 127 
followed by special, 128 
action on bill so indorsed, 149, 150 

Bona Fidbs, 

bona fide hoXA^T, 101, 102 

test of, in holder. 102. 103 

presumption of, in holder, 113, 114 

test of, in payor, 240 

of person without title receiving payment, 242, 243 

Branch Banks, 191, 272, 273. See Bank and banker. 
Broker (Lien qf), 99, 100, 101 

Canceltj^tton, 

of bill or signature by holder, 246, 247 
if by mistake, 247 
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Cancellation — continued. 

of bill by order of court, 93, 111 

of acceptance by drawee, 60 

of indorsement by indorser, 59, 60 

Capacity, 

distingmshed from authority. 72, 216 

to incur liability, 72 

to transfer, 72, 74, 75, 77 

general rule, 72 

person non compos tnentiSt 73 

alien enemies, 73 

infant's liability on bill, 73 

^pow6r to transfer bill, 74 

married woman's liability, 74 

power to transfer, 75 

company or corporation's liability, 75-77 
power to tranHf er, 77 

trading and non-trading companies, '26, 77 

» 

Casb of Need, 

meaning of terra, 5 
designated by indorser, 130 
accepting without protest, 48 
duty of holder to present to, 180, 181 

Cases, 

list of overruled or doubted, p. zliz 

Certainty (Requisite in Bill or Note). 
fact of payment, 9 
time of payment, 25-30 
designation of drawee, 4, 5 

of payee or indorsee, 7, 188 

sum payable, 16-19 

Certificate of Deposit, 

whether a promissory note, 278 

Certified Check, 268 

defined, 267 

provisions as to bills how far applicable to, 267 

distinguislied from ordinary bill of exchange, 267 

. note payable on demand, 268 

not intended for acceptance, 268 

effect of certifying check, 268 

crossed checks, 275 

time for presenting in general, 268-271 

^— ^ tQ charge drawer, 270 
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Check — con tin ued. 

time for presenting to charge indorser, 271 

when deemed overdpe or stale, 271 

banker*8 duty to customer to honor check, 272 

effect of drawer's death or bankruptcy, 273, 274 

donatio mortis causa, ^4 

property in ptpd check, 275 

construction of authority to draw, 82, 89 

authority of surviving partner to draw, 274 

if payment stopped, wholly inoperative, 261, 273, 274 

liability of non-trading corporation on, 77 

French law, 268 

Ante or Post- Dated: 

validity, 23, 24 

operation of. 23, 272 

authority to draw construed, 82 

authority of partner to draw, 89 

maturity calculated from date, 24 

custom of London biinkers not to pay, 6^ 
See Bank and Banker— Bill of Exchange. 

Cbosb IK Action, 

bill assigned as, 117, 121. See Transfer. 

Chiusthas Day, 

bill falling due on, 33. See Dies Non. 
excluded in computing time, 33, 269 

Cleakino Housh, 

presentment of bill through, 166 

Coercion, 110 

Coincidence op Right and Liability, 244, 245 

Collateral Security, 

evidence to show bill given as, 63 
amount of recovery by holder of bill as, 98 
holder, when a holder for value, 98-100 
note containing pledge of, 280 

Collection {Indorsement for). 

in express terms^ 132. See Restrictive Indorsement. 

revocation by indorser, 129 

misappropriation by indorsee, 62, 63, 98, 113, 114, 145 

rights of indorsee, 145, 148 

duties of collecting agents, 164, 270 

Company. See Corporation. 

COMPENSATIO, 233 



296 INDEX. 

CoMPOSiTioir, 

effect of takioir from acceptor^ 233, 251. 

CoicPBOHisB OF Claim, 

as consideration for bill, 94 

Computation, 

time of payment 24, 30-^, 71 

sum payable, 19, 20 

damages on dishonor. See Damages^ 

Conditional, 

bill or note, 9, 10, 64, 65, 276 

acceptance, 51. See Qualified Acceptance, 

indorsement, 10, 180, 131 

payment, 261 

delivery of bill absolute in form, 62, 63 

Conflict of Laws, 

requisites in form, 68-71 

interpretation, 70 > 

ex post facto legislation, 19 

duty to present to case of need, 181 

effect of dishonor by non-acceptance, 159, 226 

depreciated currency in place of payment, 19 

computation of time of payment, 33, 34, 71 

notice of dishonor, 206 

protest, 178 

foreign discharge, 283, 284, 265. 

damages against acceptor, 218 

drawer or indorser, 226 

Statute of Limitations, 265 

Confubio, 245 

considbration, 

necessity, for acceptance, 215 

what constitutes, 94-96 

adequacy of, 95 

by whom furnished and when, 96-98 

for original bill in case of renewal, 260 

absolute payment of pre-existing debt, 95 

conditional payment of pre-existing debt, 95, 99 

collateral security for pre-existing debt, 99, 100 

pro tanto in case of pledge or lien, 98-100 

want of, creating privity between remote parties, 104 

presumption of, 21, 105, 113, 114 

what evidence shifts onus probandi as to, 113, 114 

holder for value, 96-i^ * 
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Consider ATTON — continued. 

bona fide holder for value withonfc notice, 101 
holder claiming under bona fide holder, 103, 104 
Defenses Arising out of: 

when it may be inquired into, 104 

absence of, 106 

partial absence of, 106, 114 

failure of, 108 

partial failure, 109, 110 

illegality, total or partial in, 111, 112 

illegal by statute, 112, 113 

unconscionable bargains, 96 
Expression of: 

how expressed, 21, 22 

required in notes given for patent rights. 21 

evidence to negative, when expi-essed, 21, 22 

vary, when expressed, 21, 22 

effect if expressed to be executory, 22 
lAahility on: 

distinguished from liability on instrument, 78. 208 

^warranty of genuineness, 228 

discharged by holder*s laches, 152 

presentment for payment to charge person liable on, 176 

notice of dishonor to person liable on, 208 

effect of alteration on, 258. 259 

Construction, 

bills and notes in greneral, 63, 64 

address to drawee and acceptance read together, 49 

evidence of usage when admissible, 66 

irregular bills ut res magis valeat, 67, 68 

signature as principars or agent's, 50, 82, 84-87 

authority to sign bills, 81 

agreements to renew, 260 

written notice of dishonor, 196 

verbal notice of dishonor, 197, 198 

See Interpretation. 

Constructive Possession, 
what it is, 60 

delivery effected by change in, 60 
giving right of action on bill payable to bearer, 149, 150 

Continoenct, 

bill or note expressed to be payable on, 9, 11, 26-^0, 276 

Contribution, 

on payment by joint acceptor, 232, 264 
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Contribution — continued. 
accommodation parties, 231 

Co-OWNEB. See Joint Parties. 

Copt, 

foreign copy distinguished from set, 40 

indorsement on foreign ** copy/* 126 

presentment for payment and protest when bill lost, 165 

CORPOBATION, 

trading and non-trading, 76, 77 

capacity to contract by bill, 76 

power to transfer bills, 77 

sicrnature of, 57 

effect of attaching seal of, to note, 281. 

tests of liability, 57 

bill drawn on, accepted by oflBcfer in his own name, 49, 50 

officer, accepted in name of corporation, 50 

bill payable to, indorsed by officer in his own name, 86 
liability of director drawing bill or signing note for, 85, 86 

Costs, 

defending action on accommodation bill, 230 
proceeding for, when parties sued concurrently, 235 
lien on bill for, 238, n. 

Credit, 

open letter of, 218 

letter of, defined, 213 

general and special letter of, distinguished, 213 

Cross Acceptance, 94 

Crossed Check, 275 

Custom of Trade, 

laws of bills founded on, Introd., p. zvi 

evidence of, when admissible, 66 

novelty of, when immaterial, 66, 67 

judicial decision overrides, 66 

See Usage. ' 

Dahages {Measure of). 

action by drawer against drawee for not accepting, 211 

holder against acceptor or maker, 214-218 

^ holder against drawer or indorser, 223, 224 

customer against banker dishonoring check, 211 

accommodation party on contract of indemnity, 230, 231 

conflict of laws, 218, 226 
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Date, 

insertion of, in bill, 22 

omission of, in bill payable after date, 23 

ante-dating and post-dating, 23 

fixes maturity of bill, 24 

presumed issued on day of, 24 

^unless dated on Sunday, 24 

when interest runs from. 20 

when Statute of Limitations runs from, 262, 263 

alteration of, when material, 254. 256 

not necessary to acceptance, 46 

omission in acceptance of bill payable after sight, 46 

place of date as against bona fide holder, 70 

Days of Gkace, 

allowed on all bills not payable on demand, 30 

whether suit may be begun on last day of grace, 31 

transfer on last day of grace, 140, 141 

determined by lex loci solutionis^ 33, 34 

presentment on second day of grace, invalid, 162 

bill without grace falling due on dies »t07i,,when payable', 33 

waiver of, 31 

Death, 

Cf Holder: 

joint payees, 117 

title to bill, 116. 117 

inchoate bill, 35, 88 

bill drawn payable to deceased person, 8 

Statute of Limitations when intestate, 265 

delay in presentment or notice of dishonor, 172 

acceptor becoming executor or administrator, 244, 245 
Of Drawer: 

drawee's duty to accept bill, 210 

banker's authority to pay checks, 273, 274 

notice of dishonor, 193, 202 
Of Indorser: 

notice of dishonor, 193, 202 

before delivery of bill to indorsee, 61 
Of Drawee, or Acceptor ^ or Maker: 

presentment for acceptance, 157 

payment, 167, 169 

notice of dishonor, 202 

holder becoming executor or administrator, 245 

indorser becoming executor, 200 
See Administrator — Executor — Donatio Mortis Causa. 
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Debt, 

antecedent or pre-existing, as consideration, 94, 99 
whether bill is conditional or absolute payment of, 261 

Deed, 

transfer of bill by, 117 

Dk Facto HoLDEk, 
defined, 135 
distinguished from holder, 135 

^ mere possessor, 135 ' 

power to give good title to transferee, 145 

valid discharge, 239 

right of action on bill, 145 

Definitions. See Interpretation* 

DErJVERT, 

necessity for, 58 

what amounts to, 58-61 

by whom it must be made, 61 

transferor by, 226-229 

conditional, 62, 63 

obtained by fraud, 61 

negotiation of bill payable to bearer by, 122 

of bill payable to order without indorsement, 118, 119 

liability of transferor by, 226-229 

place of, as against bona fide holder, 70 

Demand {Bill or Note Payable on). See Cf.eek* 
what bills in legal effect are, 25 
acceptance of, 155, 268 
when deemed overdue, 140, 271, 281, 282 
presentment to charge maker or acceptor, 174. 175 

drawer or indorser, 162, 282 

Statute of Limitations as regards maker, 26^^ 

drawer or indor:<er, 264 

interest by way of damages on, 217 
See Presentment for Payment, 

• 

Dkstruction of Bill. See Lost Bill. 
payment when proved, 209 
• notice of dishonor, 202 
if voluntary, no recovery thereon, 151 

Dies Non. 

bill falling due on, 83 

if not entitled to grace, 33 

presentment for acceptance, 156 
bill left for acceptance, 157 
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Dies Now — continued, 

notice of dishonor, 188, 190 
presentment of check, 269 

Diligence {Due or Reasonable), 158, 171, 187, 201, 205, 227, 228 

Directors, '' 

when personally liable on bills signed for company, 48, 49, 85 
power of defaeio, 57, 58 

Discharges, 

discharge defined, 232 

effects of discharge, 232 

discharge of bill and of party, distinguished, 233 

liability of transferor of discharged bill, 232 « 

discharge inter partes, 233, 239, 246 

discharge when laws conflict, 233^ 240, 265 

Different Kinds: 

payment in due course, 234-244 

payment for honor supra protests 247-249 

coincidence of right and liability, 244-247 

eonfusiot 245 

waiver or cancellation, 245, 246 

alterations, 253-259 , 

renewal, 260, 261 

novaiio, 261 

discharge of surety l^ dealings with principal, 249-C53 

compensation 233 

foreign prescription, 265 

discharge under bankruptcy laws, 233, 250 

part payment as pro tanto discharge, 235 

Discount of Bill, 100 

Dishonor, 

B(f Nofi-aeceptanee: 
defined, 159 
consequences of, 159 
re-presentment after, 46, 159 ' 
omission to give notice of, 183, 184 
negotiability and status of bill after, 141 
subsequent acceptance, 46 

measure of damages against drawer or indorser, 223, 224, 225 
Statute of Limitations, 263 
as breach of contract with drawer, 211 
rights of holder against drawee, 212 
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Dishonor — eonfinued. 
By Non-payment: 

defined, 173 

consequences, 173 
By Acceptor Supra Protect, 181, 182 

** D0MICI1.E,'* 

meaning of term as applied to bills, 34 

Donatio Mortis Causa, 

bill drawn by third party held by donor, 119, 120, 74 

donor, 120 

check drawn by donor, 274 

Draft, 1 

Drawee, 

letter B used in illustrations to denote, Introd. p. x 

defined, 2 

same person or firm as drawer, 3 

' • as payee, 2 

fictitious, 3. 168, 170, 200. See Fictitious Name or Party. 

person not having capacity to contract, 158, 170. 200 

designation in bill, 4 

certainty required in address to, 4, 67 

alternative, 5 

joint, 5, 169. See Joint Parties. 

address to, construed with acceptance, 49, 68 

requisites of the order to, 9-15. See Order to Drawee. 

acceptance by, 48, 49, 78 

person who is not. 48, 220 

one of several, 48, 52 

bill left for acceptance with, 157 

revocation of acceptance by, 60 

obligation to accept or pay, 210, 272 

damages against, for non-acceptance, 211 

privity with holder, 212 

holder*s right to fund in hands of, 212 

when the agent of holder for giving notice of dishonor, 185, 191 

dpath of, 157. 167, 169, 200. 202. See Death. 

bini^n'p^cy of, 211. See Bankruptcy. 

p!iynient by, as a discharge, 235 

presentment for acceptance to, 152-160. See Presentment for 

Acceptance, 
payment to, 160-173. Sue Presentment for Pay 

ment. 
See Acceptor^Bank and Banker— Check^Pay ment — Dishonor, 



Drawer, 

letter A used in illustratioDs to denote. Introd. p, x 

defined* 2 

distinguished from maker of a note, 283 

of bill and of check distinguished, 161»*267 

Kime person or firm aa pajee, 2 

as drawee, 3 

joint drawers, 194. See Joint FariieM, 

signatore, 4» 35» 56 

delivery of bill to^yee, 58, 61, 62 

fictitioos person, 37, 147, 214. See Fieiificus Name or Party, 

forged or noantfiorized signature of, 215» 222, 228, 242. See For* 

g^ry, 
contract with drawee, 210. 
death of, 103, 202, 210, 273, 274. See DtatK 
bankruptcy of. 202, 210, 230, 233, 273, 274. See Banhrupfey. 
accommodation bill for drawer's benefit, 105, 106, 107, 108. 198> 

230, 252. See Accommodation Bill. 
accommodation drawer, 106, 199, 230. See Accommodation BilL • 
capacity of, 72-77. See Capacity, 
authority of. See Authority — Partner and Partnership — Principa I 

and Agent. 
how ^r a surety as regards acceptor, 219, 250, 251 
relation to indorsers, 250, 251 
' payment by, as a discharge, 237, 238 
taking up bill in a set, 40 
re-issue by, 138, 207 
obligation to give a set, 40 
contract with bolder. 218, 219 
interpretation of contract when laws conflict, 68, 69, 226, 233. 

See Conflict of Latcs. 
estoppels which bind as such, 219 
mt.*a«ure of damages against, 223, 226 
Statute of Limitations as to, 263 
How LiahiHty Negatived: 

intention to sign different document, 53 

forgery, 90-93 

alteration, 253-259 

consideration negatived (including fraud, illegality), 104. 106- 
114. 

transfer of property in bill to holder negatived, 61-63 

cnp;icity to contract negatived. 72-77. 

no n- performance of holder'ts duties, 152-209 

JMs tertiu 62, 105 

discharge of bill or discharge inter pjrtee, 232-259 
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DUPUCATE, 

right to hava bill drawn in a set, 40 

Duress, 110 

Equitable Assigkmsnt, 

order amounting to, distingaished from bill, 12 
negotiation of bill distinguished from, 121 
. bill as subject of, 117-120. See Transfer. 
non-negotiable bill, 118 
check does not operate as, 212 

Equitt (Court of). See Injunction^Misfahe^ y 

Equity Attaching to Bill, 141-144 

Erasure, 

effect of, 255 

onus probandi as to, 259 

Escrow, 

bill delivered as, 63 

Estoppel, 

by negligence, 93, 241-244 

by agreement or evidence, 81, 92, 147 

distinguished from ratification, 91 

I>er8on disputing his own signature, 81, 91, 92 

authority to fill blanks, 35 

authority of partner in trading firm, 87 

married woman representing herself single, 74 

Arising on Bill: 

from drawing, 219 

from accepting, 74, 75, 214, 243 

infant trader, 73, 74 

from indorsing, 222 

from accepting supra protest, 230 

from making note, 284 

EVIDEWCB, ' 

of usage or custom, 66 
to show oral discharge, 64, 246 
jto vary or contradict terms of bill, 63, 250 
where language of bill ambiguous, 65 n. 
contemporaneous or collateral writings, 66 
parol, as to indorsement in blank, 64 
undated bill expressed to be payable after date, 22 
of time of issue of ante or post-dated bill, 23 
undated acceptance of bill payable after sight, 40 
to show delivery was conditional, 61-63 
to supply blanks, 8, 16, 22, 46 
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EviDEycB — continued. 

to identify payee when misdescribed, 7 

to negative consideration, 21, 64. See Consideration, 

to show different consideration from that expressed . 21 

of notice of dishonor by admission of liability, 204 

of waiver of notice of dishonor, 202, 203 

to show relationship of principal and surety, 250 

to charge undiftclosed principal, 77, 78 

estoppels. See Estoppel. 

onus probandi. See Onus Probandi and Presumptions^ 

^CHANGE, 

contract of, underlying bill, introd.» p. zvii 
rate fixed'by indorsement, 18 
bill payable " with current exchange," 18 
unauthorized indorsement of a rate of» 255 
See Ee-exchange, 

EZBCUTOR, 

when bill held by testator vests in, 116 
authority to fill up inchoate bill, 85* 36 
personal liability on bill signed as, 85 
delivering bill made or indorsed by testator, 61 
' effect when acceptor becomes holder*8, 244 

holder becomes acceptor's, 245 

See Administrator — Death — Donatio Mortis Causot. 

EzEcirroBT, 

consideration expressed on bill, 22 
contract of indorser, 123, 124 

Ex-partners, 89 

FacUI/TATIYB IirDORSEUENT, 130 
FAtLURB OF CONSIDBRATIOir. 108-111 

Fictitious Name or Party, 

real person using fictitious name, 49, 79, 80 
Fictitious Drawer: 

title through, 37 

acceptor's estoppels, 214 

acceptor supra protests estoppels^ 230 

indorser's estoppels, 222 
Fictitious Drawee f Acceptor or Maker: 

instrument, bill or note, 3 

piiesentment for acceptance, 158 

payment, 170 

notice of dishonor, 200 
20 
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Fictitious Namb or Party — continued* 
Fictitious Payee and Indorser: 
title through. 146, 147, 216 
acceptor's estoppels, 216 
dmwer^s estoppels, 219 
indorsee's estoppels, 222 
maker's estoppels, 284 
how if obviously fictitious, 9 
New York statute, 9 

Firm. See Partner and Partnership, 

Fluctuating Batjincb, 

as consideration for bill, 98, 99 

Foreign Bill, 
defined, 38 

Foreign Codes and Law9, 

references to, Introd., p. X7. See Conflict qfLawi. 

Foreign Currency, 

computation of sum payable, 19. See Sum Payable* 

Foreign Discharge, 233, 238, 265. See Discharges, 

Forgery, 

cancellation of bill by order of court, 93 
recovery of money paid, 241-244 
distingfuished from breach of trust, 37 
renewal of forged bill by mistake, 114 
bill drawn against forged bills of lading,' 108 
Forged or Unauthorized Signature: 

liability on, 90-93 

title made through, 90-93 • 

ratification, 91 

payment in general, 90-93 

wife's indorsement forged by husband, 92 

party estopped from dii^^puting his own, 92, 93 

estoppels arising on bill, 214, 219, 222, 230, 284. See Estoppel- 
Fra udulent A ItercUion : 

general effect, 256 

acceptance after, 215 

negotiation after, 228, 257 

payment after, 241-243 

Fraud, 

affecting current bill, 110, 145 

overdue bill, 141 

original bill in case of renewal, 260 

property in bill obtained by, 110, 111 
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Fraud — continued. 

injcinction to restrain neffotiation, 111 

evidence to shift onus probandi as to value, 113 

Special Cases: . | 

check in favor of third party obtained by fraud, 61 I 

partner giving firm bill for private debt, 87, 90, 91 , 114 j 

diversion of accommodation paper, 110, n. 

indorsee for special purpose misappropriating bill, 62, 63 

blanks fraudulently filled up, 36, 37, 146 

personation of payee, 240 

bill accepted on faith of forged security, 108 
See Forgery. 

French Law (of Bills)* 

" French Oode,** what and how cited, Introd., pp. xiii, xIt 
weight given to in England, Introd., p. ziv 
theory of, compared with Elnglish, Introd., p. zvii. zviii 
summary of points of difference, Introd., p. zviii, ziz 
notes and billets au porteur, 276 

Gbnbrai. Aooeptancb, 50, 160. See Acceptance. 

Gbnbbal Indorsbkbnt, 126 

German Ezchanob Law, Introd., pp. ziv, zr 

GiBT, 

as consideration for bill, 94 
of bill made by third party, 98, 107 
liability of donor on bill, 107 
In Contemplation of Death: 

bill held by donor drawn by third party, 119, 120 

bill drawn by donor, 120 

check drawn by donor, 274 

Good Faith. See Bona Fides, 

Gracb, Days of, 80-34, 196. See Days nff OracjS. 

Guarantor, 

presentment for payment to charge, 176 , 
notice of dishonor to, 207, 208 
when indorser regarded as, 220, 221 
relations of several inter se, 252 

History, 

of negotiable instruments, Introd., p. zvi 
case law and code lair.compared, Introd., p. zi 

Hou)BB« 
defined, 8 
de facto holder, 185 
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HoLDEH — continued. 

holder for value, 96-100 

OS pledgee having a lien, 98 

as collateral security, 99, 100 

bona fide holder for value without notice, 101-103, 113 

holder claiming under "bona fide holder, 103 

relations with drawee of unaccepted bill, 212 

acceptor or maker the holder at maturity, 244 

marriage of, when a woman, 115. See Husband and Wife. 

death of. 116, 117. See Death. 

bankruptcy of, 118 

laches of, 152 

Duties: 

presentment for acceptance, 152-^160 

payment, 160-176 

after taking qualified acceptance; 160, 175 

protest of bill, 177-180 

presentment when reference in need, 180-182 

— — ^— to acceptor supra protest, 181 

notice of dishonor, 182-208 

on receiving payment, 209 

transfer of bill in a set, 40 

payment to a true holder, 289, 240 

warranty of title to receive payment, 244 

to keep bill intact, 258 
Bights: 

further negotiation of bill, 138, 139, 145 

-With defective title to give good title, 145 

to have bill drawn in a set, 40 

option to take acceptance supra protest, 54 

return of bill left for acceptance in twenty-»four hours, 157 

option as to qualified acceptance, 160 

of one part of a set, 42 , ' 

of action and proof, 148-151 

to fupd in bands of drawee, 212^ 

Holiday. 

bill falling due on, 33, 156, 157, 188, 190, 269. See Dies Non. 

HONOH, 

act of, 55 

See Acceptance for Honor — Faymenifor Honor. 

HouBS (Reasonable)^ 156, 162 

Husband akd Wife, 

common law rules modified by statute, 116 
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Husband and Wivi&^eontinuecL 
Husband: 

when bill payable to wife v^ests in, 115 
indorsing bill payable to wife, 92, 116 
action by, on bill payable to wife, 116 
notice of dishonor given to wife, 193 
bill addressed to, but accepted by wife in her own name, 49 
Wife: 

capacity to incur liability, 74 
power to transfer bill, 75, 115 
indorsement forged by hnsband, 92 
right of survivorship in bill, 115 
when joined with husband in action, 116 

Identity, • 

payment to wrong person of same name as payee. 90. 240 
duty of person demanding payment to prove, 240, 241 

Illboal Consideration, 
current bill. 111, 112 
overdue bill, 142 

renewed bill, 260 • 

stock' gambling contract. 111, n« 
wager, 112 

Illustrations, 

letters used instead of names, Introd., p. x 

same letter always used to denote same party, Introd., p. x 

Immediate AND Bbmotb Parties. 104 

Inchoate Bill or Note, 35-38 

Indemnitt, 

action on lost bill, 151 

Indian Code, Introd., p. zv 

Indorsee, 

defined, 123 

included in term "holder," 3 
• certainty required as to. 138 

rights under conditional indorsement, 180. ISl 

restrictive indorsement, 132-135 

Indorsement, 
defined. 123 

no part of the bill or note, 10 
delivery requisite to complete, 58. See Delivery. 
how far a new drawing, 221, 222 
transfer of bill payable to order vrithout, 118, 119 
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Indorsbubkt — con tinned. 
bill payable specially, 127 
bill already payable to bearer. 123, 128 
overdue bill, 141-144, 205, 206 
Qon-nefcotiable bill, 221 
requisites in form, 124, 125 
place on bill, 125 

irregular or anomalous, 123, 220, 221 j 

by separate writinKi 125 
on *' copy " of foreii?n bill, 126 
bill in a set, 40 
allonge, 125' 

striking out, 128, 129, 237. See Caneelluthn. 
interpretation when laws conflict, 70 
authority to indorse, 81, 82 
forged or unauthorized, 90-98 
presumption as to time when undated, 139, 140. 
indorsement for part amount, 126 
general or In blank, 126 
special or full, 127 
conversion of blank into special, 127 
blank followed by special, 128 
qnalilied or without recourse, 129 
facultative, e. g., waiving notice, 126, 130 | 

giving reference in need, 130 

conditional, 10, 130 \ 

restrictive, 132 ' I 

for special purpose, 61 

for collection, 108, 182, 138, 148, 149. See CoUection. I 

by holder, 135 ! 

by person not the holder, 123, 135, 220, 221 

by person to whom bill is transmitted by act of law, 137 I 

by holder when misde8crit>ed, 136 
by holder under different name, 136 
by agent. See Principal and Agent. 

by partner. See Partner and Partnership. \ 
by bankrupt. See Bankrupt. 
•by one of several payees, 137. 
to party liable on bill, 138 
to prior holder, 138. 
when court will compel, 118 
restrain, 93, 109, 110, 111, 145 

iNDOnSER, 

defined. 128 
quasi-indorser, 123, 220, 221 
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Ikdohsbk — continued. 
of overdue bill, 162 
revocation of indorsement by, 59 
signature of, 57 

contnict of, seyerable from transfer, 12:), 124 
same person or firm as payor, 199, 237 
capacity of, 72-77. See Capacity. 
fictitious. See Fietilious Name or Party. 
death of. See Death, 
who liable as, 219-2^1. 

liability of indorser *' without recourse,*' 129, 226-229 
contract with holder, 222. 
estoppels which bind, 222, 223 
warranty of genuineness of body of bill, indorsed for accommodor 

tion, 222, 228. 
measure of damages acainst, 228, 224 
effect of payment by, 237, 238 
how far surety for drawer and acceptor, 250 
relations of successive, inter se, 250, 252 
— — ^-^ several accommodation indorsers inter st, 221. 
How Liability Negatived: 

by express terms, 129 

conditional indorsement and condition unfulfilled, 130, 131 

restrictive indorsement, 132 

re-transfer to prior party, 138 

holder not claiming through, 128 

intention to sign a different document, 58 

forgery, 90-93 

alteration, 256 

■ before indorsement, no defense, 223, 253 

consideration negatived (including fraud, illegality,; 103, 106-113 

property in bill not transferred, to holder, 61-63 

capacity to contract negatived, 72-77 

non-performance of holder*8 duties, 152 

jiistertii, 62, 105.111 

discharge of bill or discharge inter partes, 232-259. See Die- 
charges, 

IVFANT, 

capacity to incur liability on bill, 73 

transfer, 74 

ratification of contract, 73 

agent, 74 

no estoppel of infant trader accepting bills, 73, 74 

Informal Bill, 

incomplete, 85-38 
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Inpokmal Bill — continued, 

rule of construction, 67, 146, 277, 278 
when valid as equitable assignment, 12 
— agreement, 279 

Initiam, 

sufficiency of signature by, 56, 57 

Injunction, 

to restrain negotiation, 93, 109-111, 145 
for bill to be given up and canceled, 91, 103 
to compel indorsement, 118 

Injuria Tertii, 

not available in defense, 112. 

Inland Bill, 
defined, 88 

presumption that bill is, 89 
protest not necessary, 179. 180 
damages on, 223. See Damages 

Insanity (of Payee). 

whether maker estopped from setting up, 284 

Insolvency, 

notice of dishonor to indorser*8 assignee, 193 

Instalments, 

bill payable by, 29 

days of grace on bill payable by, 81 

when bill payable by, deemed overdue, 140 

Interest, 

Interest Proper: 

on what bills, 20. 

from what date it runs, 20 
, effect of altering or inserting a rate, 254, 256 

contingent agreement for, in bill, 17, 18, 20 

Ae Damages: 

how computed against acceptor or maker, 217 

drawer or indorser, 223, 224 

production of bill at trial when claimed, 217, 213 

when withheld. 217, 223. 224. 

conflict of laws as to, 218, 226 

Interpbetatiok, 

of bill when laws conflict, 70 
Particular Terms: 

"acceptance." 42 

«* accommodation bill," 105 
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IflTKKPKKTATioir — Continued, 
Particular Terms: 

" accommodation party,*' 105 

''act of honor/* 55 

••after Bight, '* 82 

*' at sight,'* 26 

•'hill of exchange,**! 

•• bona fid9 holder,'* 101 

•• buying ** a biU, 97 

••check,** 267 

••consideration,** 94 

••days of grace,** SO 

•• de facto holder,** 135» 136 

••aeUvery,"58, 59 

•' discount,** 100 

••dishonor/* 169, 173 * 

to '• domicile a biU,** 35 

•• drawer,** 2, 283 

••equity attaching to bill,** 141 

•• escrow,** 63 

•♦ half-usance, •• 33 

••holder,'* 3 

•• holder for value,** 96. 97. 

•• immediate parties," 104 

•'indorsement,'* 123, 220 

•• in need '* or •' in case of need,*' 5 

"issue," 253 

•• laches,*' 152 

••lien,** 100 

••money,** 14 

••month,*' 30 

••notarial act, ** 55 

••notice of dishonor,'* 182 

••notice waived,** 130 

••noting,** 177 

•'on presentation,*' 26 

•• payment," 234 

••pay C," 121 

•' pay D. only,*' 6, 133 

•• pay to the order of C.,'* 6 

" pay to bearer, C, 6 

••presentment,'* 153 

•'promissory note,** 276 

••protest," 177 

•' re-draft," 224 

•' re-«xchange," 224 
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Intetipret ATiow — coft ttnucd* 
Particular Terms: 
" remitter," 97 
"remote parties," 104 
to *• retire " a bill, 238 
** re tour sans frais," loO 
" sale " of bill, 97, 226 
••trade" or " trader," 88 
*• transferor by delivery," 226 
*• usance," 32 
"value," 94 
" value received," 21 
" value in account," 132 
"without grace," 81 
" without recourse," 129 

10 U, * 

whether a promissory note, 278 

Irregular Indobsembnt, 123, 220, 221 

Irreout.arity, 

patent on bill, 146, 259. See Informal Bill 

Issue, 

when bill deemed to be issued, 253 
alteration before or after, 253, 256 
presumed to coincide with date of bill, 24 
of bill on Sunday, 24, 25 

Joint and Several Note, 279, 280. See Promissory Note. 

Joint Parties, 

Joint Acceptor or Maker: 

payment by, 236 

contribution among, 232 

acceptance must be joint, 280 

when note construed as joint, 279 

power of partner to give joint and several note, 279 
Joint Drawee: 

presentment to, 169 

acceptance by one, 48, 52. See Qualified Acceptance. 

notice of acceptance by one, 160 
Joint Drawer or Indorser: 

indorsement by, 137 

notice of dishonor to, 194 
Joint Holder or Owner: 

action on bill payable specially, 149 

to bearer, 149 
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Joint ^KwnEia— continued. 
Jvini Holder or (hnner • 

title to bill in case of death, 117 
iDdorsexuent by one co-owner to another, 108 

Jirs Tbrtii, 

right of party liable to set up, 62, 105, 111, 112 
when payor bound to set up, 240 

Knowledge, 

how far equivalent to notice, 102, 182, 202 

Laches, 152, 229 

in repudiating^ forgery of drawer's signature, 92 

Law Merchant, 

authority of, Introd., p. zvi, 66 
bills interpreted by, 68, 6r4 

Letter, 

of advice, 211 

open letter of credit, 211 

sufficiency of address containing notice of dishonor, 187 

Letter of Credit, 211, 218 
defined, 218 
open and special, distinguished, 218 

Lex, 

lod eontraetus, 68, 69, 181, 206, 226. 283 
lod solutionis, 19, 83, 69, 178, 218, 238 
fori, 265 
See Cofifliet qf Laws* 

Lien, 

as consideration for bill, 99, 100 

rights and duties of holder having, 98-101 

of banker or broker, 100 

on bill for costs, 238, n. 

on bill paid by drawer or indorser, 288 

Limitations {Statute of), 

general rule in action on bill, 262 

how time computed as to acceptor or maker, 262 

'■ drawer or indorser, 263 

causes of action collateral to bill, 264 
how statute defeated, 265 
conflict of laws. 265 
debt barred by, as consideration, 94 

Locus Regit Actum, 70 
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Loss OF Bujj, r 

protest on copy, 165 
presentment for payment of copy, 165 
notice of dishonor, 201, 202 
payment where destruction proved, 209 
action on, 151 
title of or through finder, 114, 240- 

Maker (of Note). 

letter B used to denote in illustrations; In trod., p. z* 

defined, 277 

distinguished from drawer of bill, 28-^ 

compared and contrasted with acceptor, 283 

contract with holder, 283 

estoppels which bind, 284 

when action may be begun against, 31 

piiym^nt by, 286 

Statute of Limitations as to, 262 

signing as surety for co-maker, 252 

same person or firm as payee, 277 

when drawer of bill may be treated as, 3, 68 

when anomalous indorser liable as, 220, 221 

presentment for payment when bill payable at particular place, 174^ 

175 
notice of dishonor to, 206 
See Promissaiy Note — Ateeptor. 

Marginal NoTBS {of Banker), 97 

Mark, 

sufficienoy of signature by, 56, 57 

Married Womak. See Husband and Wjfe* 

Maturity, 

of bill how computed, 25, 30 * ' 

when ante or post-dated, 24 

when inchoate bill filled up, 38, n. 

acceptance after, 46, 155, 159 

negotiation after, 139, 205, 206. See Overdue Bill. 

payment by acceptor before, 289 

action on bill before, 159 

whether bill overdue on last day of grace, 140, 141 

Mrasurb of Damages. See Damages. 

Mrrgrr«145, 284 

Mimob. See Infant. 
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MlBDESCRIPTIOir OR MlSSPELLIN^a, 

of bill in notice of dishonor, 194 

in payee's name,- 7' 

in indorsement, 136 

in designation of drawee, 5, 49 

HiSTAKB, 

alteration of bill to correct, 253 

power of court to. rectify instrumentt 258 

indorsement omitted at time of transfer by, 118, 119 

cancellation of signature by, 247 

indorsement struck out by, 128 

Eeeov»ry of Money Paid by Mistahei: 

from person who received it malafide^ 242 

bona fide, 242 

from correspondent or customer, 241, 242 

MONBT, 

definition, 14 

instruments not payable in, 13, 14 
acceptance to pay otherwise than in, 47 
note giving option to holder, 280 
recovery, when paid by mistake, 241, 242 
See Sum Payable^ 

Month, 

interpretation of, SO 

Need {Case qf), 5. See Case qf Need. 

Neoligencb, 

estoppel by, 93 

compatible with bona fides in taking bill, 102, 103 

in execution of bill or note, 58 

in making payment to wrong party, 241-244 

liability of collecting agent for, 152 153, 164, 270 

principal responsible for agent's, 164, 270 

bailee or pledgee responsible for, 100 

Kbootiabilitt, 

not essential to valid bill, 1, 6 

what bills originally negotiable, 121 

bill made negotiable at a particular place, 121 

to what extent bill negotiable, 138. 139 

restrained by indorsement, 132-135 

conferred by custom, Introd., p. xvi 

Negotiable Instruments, 
other than bills or notes, 14 
origin and history of, Introd., pp. xvi, xvii 
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Negotiatton", 
defined, 120 

distinguished from other modes of transfers, 121 
what bills negotiable, 121 
modes of negotiation, 122-185 
by whom bill may be negotiated, 1.35-187 
to whom bill may be negotiated, 188, 139 
time of negotiation, 189-145 
rights acquired by, 145-148 

New Sttlb or Ghboobian Galbndab, 31 

No Effects, 

ap excusing presentment 170 

as excusing notice of dishonor, 198, 199 

NoN-AcCRPTANCB. See Dishonor^— Notice of Dishonor . 

Non-Business Day. See Dies Non. 

Non-Payment. See Dishonor— Notice o/Dhhoncr. 

Non-Neootiable Bill, 6. See Promtssoty Note* 
presumption of consideration, 21 
assignment, 118 

Non-Compos Mentis, 

incapacity to contract of person, 73 

Notarial Act, 55 

Notary Public, 

when intervention necessary, 55, 177, ^47 

seal of, 177 

refli)onsibility of collecting agent who employs, 164 

notice of dishonor given by clerk of, 197, 198 

presentment of bill by clerk of, 177, 178 

Note. See Promissoty Note — Bank Notes* 

Notice {of Fraud or lUegality effecting Bill). 
what constitutes, 102, 141, 146 
effect of, to agent, 103 
effect when good title intervenes, 103, 142 
onus prohandi as to, 113 
creating privity between remote parties, 104 

Notice of Dishonor, 

To Charge Drawer or Indorsers: 
defined, 182 

why knowledge not equivalent to, 182 
wh^n necessary, 189 
consequence of omission to give, 183 
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Notice of X>i«noixQfR— continued. 
To Chargt Drawer or Indorsers: 
by whom given, 184, 185, 191 
in what manner, 185-187 
for whose benefit notice enures, 187, 188 
within what time by holder, 188, 189 

' by party receiving notice, 190 

■ to remote parties,- 192 

time for transmitting through agents, 190, 191 
k use of mail for giving, 185, 189 

to whom given, 192 
verbal or written, 194 
requisites in form, 194 
construction of written, 190 

verbal, 197 

excuses for non-notice, 198-204 

delay. 205 

waiver of, 202-204 
revocation of waiver of, 204 

bill dishonored by non-acceptance and negotiated, 183 
non-negotiable bill, 221 
bill indorsed when overdue, 205, 206 
admission of liability as evidence of, 204 
subrogation of payor supra protest for holder, 191, 249 
conflict of laws, 206 
To Charge other Parties: 
acceptor or maker, 206 
guarantor, 207 
person not party' to bill but liable on consideration, 208 

Notice of Protest, 182, 187, 195 

Notice of Qualifisd Acceptance, 160 

Noting, 

defined, 177 

how effected, 177 

for what purposes equivalent to protest, 177 

NorouiER, 

work of, on bills, Introd., pp. ziv, zr 

NovATio, 261 

Old Sttle, 

in what countries used, 81 

Onus Psobandi and Pre8uhption8» 
bill inland or foreign, 89 
correctness of date, 24 
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Onus Pbobandi and PjcBsunpnoiiB-TContinuetL 
value and honafidee, 21, 105, Ud, 114 
time of negotiation, 189, 140 
time of undated acceptance, 47 
alteration or erasure, 259. 

« 

lost notice of dishonor, 186 

value when payable at drawer*8 house, 198 

relation of principal and surety, 250 

authority to fill blanks, 85 

authority of partner in trading firm, 87 

•— non- trading firm, 88 

bill alleged to be collateral security, 98 
presumption of payment, 285 

Order {Bill pay ahh to). 
what bUls are, 121 

effect of omitting words " of order," 121, 122, 258 
how negotiated, 128 
transfer without indorsement, U8, 119 
action on, 149 

Obdeb to Drawee, 9-15 
form of words, 9 
conditional or contingent, 9, 26 
imperative or precative, 10 
requiring payment out of particular fund, 11 
requiring something beyond payment of money, 18-15, 17 
payment in bank notes, currency, etc., 13, 14 

Origin, 

of negotiable instruments, Introd., p. zvi 

Overdue Bill, 

negotiability of, 141, 145 

equities attaching to, 141-144 

liability of indorser of, 205, 206, 

duties of indorser of, 162 

notice of dishonor to indorser of, 205, 206 

acceptance of, 46 

status of bill dishonored by non-acceptance, 141 

presumption as to time of transfer, lo9, 140 

when court of equity will not compel surrender, 145 

When dee wed overdue: 

bill payable on demand, 140 

note payable on demand, 282, 288 

check, 271 

other bills and notes, 140 
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OVERBULBD 0x8158, 

list of, pp. zlix-iiii 

Parol Eyidenob. See Evidence — Conatrucfionm 

Part or Partial, 

absence of conRideration, 106, 107. 114 
acceptance, 51. See Qualified Acceptance. 
acceptance for honor, 55 
failure of consideration, 109, 110 
illegality of consideration, 111, 112 
indorsement, 126 

ownership or interest, 108, 187, 143 
payment, 144, 235, 237 

Particular Fund, 

bill payable out of, 11 

Partirs, 

necessary to bill of exchangre, 2. 

promissory note, 276, 277 

capacity of, 72-77. See Capacity • 

authority of, 77-90. See Partiter and Pat tnerBhip—PnncipaJ and 
Agent. 

Partner and Partnership, 

trading and non-trading firms, 88, 89. 

Authority of Partn er : 

to bind co-partners by bill, 87, 88 
to transfer firm bills, 89 

bill after firm dissolved, 89 

to draw cheek on firm account after death of co-partner, 274 
to draw post-dated check, 89 

LMnlity of Firm: 

firm signature essential to liability, 78, 79 
firm style varied without consent, 78, 79 

— • by consent, 79 

firm having different names, 80 

no firm style, 80 

bill addressed to firm accepted in partner*s private name, 48, 49 
^-^— — to one partner dbccepted in firm name, 49 

in wrong style accepted in right, 49, 50 

two firms of same name with common partner, 80, 81 
partner giving bill for private debt, 87, 90, 91, 114 
bill payable to firm under wrong style and so indorsed, 89 
two bills accepted for same debt, 87, 88 
unaccepted bill drawn by partner on firm, 79 
21 
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Partner aihj Partnership— <?om/iw wed, 
Liabilify of Individual Partner: 
what firm signature includes, 80 
dormant or secret, 80 
person holding himself out as partner, 80 
retired partner, 80 
ex-partner when firm dissolved, 89 
varying firm style without co-partner's consent 78, 79 
bill addressed to firm accepted in partner's private name, 48, 49 
to one partner accepted in firm name, 49 

Parts of a Set. See SeU 

Patent Irreoutaritt (on Bill)^ 146 

Payee, 

letter C uf^d in illustration to denote, Introd., p. x 
defined, 2 

included in term " holder," 8 
same person or firm as drawer, 2 

■ as drawee, 2 

as maker, 277 

when necessary to designate, 5, 6 

certainty required in designation, 6 

blank for name of, 8, 35, 36, 146 

fictitious. See Ficti'ioua Name or Party* 

decea^d person, 8, 146 

when he may indorse, 121 

See Holder-^Indcrsement — Paytnentm 

Payment, {by Bill), 

bill considered a^, 261 

absolute and conditional payment distinguished, 95, 99 

Payment (of Bill). 

meaning of term, 284 

when deemed complete, 235 

when presumed, 235. See Limitations, 

of check, stopped by drawer, 261. 273, 274 

in due course, what, and effect, 234, 235. See Discharges. 

part payment, 235. 

accommodation bill, 236, 237 

bill in a set, 41 

forged bill or note, 90-93 

presentment for. See Presentmetrt for Payment, 

sum payable, 15-20. See Sum Payable — Money. 

non-payment. See Dishonor. 
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PATjfKNT {of Biliy-continutd. 
By whom: ■ 

drawee, acceptor or maker, 285 

drawer or indomer, 40, 237, 238 

person not party to bill, 237 

accommodation bill by person accommodated, 286 

bankrupt, when holder compelled to refund, 252 
Time: 

l)efore maturity, 239 

at or af ler maturity, 238 

computation of time, 25, 80-34, 71. See Time. 
To whom: 

holder, 239 

dt facto holder with defective title, 136. 239 

wrong person of same name as payee, 240 

person claiming under a forgery, 90-93 

executor or aduiinistrator. 116 

duty of payee to prove identity, 240, 241, 244 
Recovery qf Money Paid by Mistake: 

from person who received it maJaflde, 242 

^ bona fide, 241, 242 

from correspondent or customer, 241 

Payment for Honoh, Supra Protest, 
what bills, 247 
effect on bill, 247« 248 
requisite formalities, 247 
who may pay, 248 
holder's obligation to receive, 248 
rights and duties of pajror, 249 

Pencil Signature, 56 

Personation of Payee, 240 

PlJ^CB, 

Of Dratcing or Making: 

indication of, 34 

of date in bill in hands of bona fide holder, 70 
(y Payment: 

indication of, 84 

tiine of payment determined by law of, 83, 34 

acceptance restricted as to, 51. See Qualified Acceptance, 

presentment for payment, when designated, to charge drawer er 
indorser, 165-169 

presentment for payment, when designated, to charge acceptor 
or maker, 174, 175 

presentment for payment when none indicated, 168, 169, 174 
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Pledgb, 

as consideration for bill, 98, 99 
rights and duties of pledgee, 98-100 

Possession, 

actual and constructive, 60 

what change of, constitutes delivery, 59-61 

necessity for holder having, 186, 149 

de facto holder and mere possessor, distinguished, 135 

what sufficient to support action on bill payable to bearer, 149, 150 

Post-dating, 

bill or note, 28 
check, 67, 82, 89, 272 

POST-OPPICB. 

agent of sender or recipient, 59, 60 

property in half note sent through, 60 

sender reclaiming after mailing, 60, 60, n. 

notice of dishonor sent through, 185-187, 189« 201, 205 

presentment for payment through, 164, 191 

miscarriage of, 185, 186, 202, 205 

POTHIBR, 

authority of, in England, In trod., p« ziv 

PRE-KXI8TING DkBT, 

as consideration for bill, 95, 99, 100 

Prbmaturb, 

presentment for payment, 162, n. 
payment or other discharge, 239, 246 

Presentment for Acceptancb. 
when necessary or optional, 152 
means actual exhibition of the bill, 153 
consequence of omission when optional, 152 153 

■ necessary, 153, 154 

by whom, 153 

time for, when bill payable at or aft-er sight, 153, 154 

time in other cases, 155, 156 

day and hour, 156 . 

to whom and where, 156, 157 

how long drawee may retain bill, 157 

excuse for non-prodentment and delay, 157-159 

contrasted with presentment for payment, 158 

when merged in presentment for payment, 155, 156 

dishonor and its consequences, 159. See Dishonor* 
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i^RSRNTHENT FOR PAYMENT, 

whether person presenting bound to prove identity, 240, 241 

— warrants title, 244 

To Charge Drawer or In dormers: 

consequence of omission, 161 

contrasted with presentment for acceptance, 158 

what holder must demand, 161 

at what time bill payable on demand, 162 

bill indorsed overdue, 162 

-^— note payable on demand, 282 

check, 268 

other bills and not^, 161, 162 

bill payable in installments, 162, n. 

on what days, 30, 270 

at what hours, 162, 163 

by whom, 164 

production of bill, 165, 209 

at what place, 165 

to whom, 166, 167 

excuses for non-presentment, 169-172 

excuses for delay, 172 

dif<honor and its consequences, 173. See Dishonor. 

duty of collecting agent, 164, 270 
To Charge Other Parties: 

acceptor or maker, 174-176 

guarantor, 176 

person not party to bill, but liable on consideration, 176 
To Acceptor Supra Protest or Case of Need: 

consequence of omission, IBO, 161 

time and mode, 181 

non-payment, 181, 182 

Prksuicftions. See Onus Probandi and Presumptions — Estoppel. 

Principal and Agent, 

Liahilitif of Principal to Hfilder: 

on instrument when un-named, 77, 78 

on consideration when un-named, 78 

trading in name of agent, 80 

name signed by agent, 81, 87 

procuration signature, 82 

draft on principal accepted by agent In his own name, 43 

bill addlressed to agent accepted by principal, 49 

construction of signature, 49, 80, 84-87 

forged signature, 90-93 
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Principal awd koEvr— continued, 

LiahiUiy^of Principal to Holder: 

ratification of forged or unauthorized signature, 91 
estopped from disputing agent*s authority, 81, 91, 92 

LAahility of Agent to Holder: 

agent known to be such signing his own name, 77, 78 

procuration signature, 82 

false assumption of authority, 83, 84 

signature as agent or representative, 84--87 

draft on principal accepted by agent in his own name, 48 

Agent accepted for principal, 49 

Liahilify qf Principal to Agent: 

indemnity to agent signing his own name, 264, 265 
part owner indorsing to co-owner for collection, 108 

LiahiJity qf Agent to Principal: 

indorsing bill to principal, 107, 108 

collecting agent for negligence, 152| 153, 16i, 270 

employment of sub-agent, 152 

Existence and Effect of Agency: 
infant agent, 74 . 

wife indorsing ashu^^band's agent, 75 
evidence of agency, 81 ^ 

construction of authority, 82 
general and special agency distinguished, 83 
effect of notice to principal or agent, 103 
indorsee under restrictive indorsement, an agent, 134 
drawer or indorser paying bill as acceptor's ageiit, 237. 238 
drawee agent of holder to give notice of dishonor, 185, 191 
notice of dishonor given by agent in his own name, 185 
agents to receive notice of dishonor, 198, 199 
time for transmitting notice of dishonor through agent, 190 
when holder deemed agent of previous holder, 104. 105 
executor not agent of testator, 61. See Authority. 

Principal and SuiiEXY, 

discharge of surety by dealings with principal, 249-253 
prima facie relationship of parties to bill inter se, 250 
relations inter se, of several accommodation indorsers, 221 
■ of several guarantors, 232 

evidence to show real relationship, 65, 250 
rights of surety compelled to pay, 230, 231 
reservation of rights against surety, 249, 251 

Privity, 

none between holder and drawee, 212 
how created between remote parties, 104 

Procuration, 

effect of signature "per proc.," 82, 83 
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PROnuCTIOW, 

of bill when payment demanded. 165, 209 

presented for acceptance, 163 

■ ■ at trial when interest claimed, 217, 218 

PROMIRSORT KOTB, 

- defined, 276 
how far provisions as to " bills" apply to, 276 
compared with bills of exchange, 276, 279, 283 
when bill of exchange may be treated as, 3, 68 
distinguiFhed from bank note, 276 
foreign law, 276 
necesnary parties, 277 
maker and payee same person, 277 
delivery to payee to give effect to, 277. See Delivefy, 
form of words, 277-279 
con itional or contingent, 26-28. 276 
effect of indorsement making payment conditionali 10 
containing pledge of security, */S0 
expressed in alternative, 280 
under seal, 280, 281 
general construction, 67, 68, 278 
construction w4ien signed by agent, 50, 84-87 
meaning of "after sight ** in, 33 
negotiable by statute, 281 

presentment to charge maker of bill payable generally, 174 
— -^— of bill payable at particular place, 174, 

176 
indorser, 282 

notice of dishonor to maker, 206 
protest of, 178 
payment supra protest f 248 
maker *s contract with holder, 283 
estoppels which bind maker, 284 
when suit may be begun against maker, 31 
Payable on Demand: 

when su deemed, 25 

effect as continuing security, 268. 282 

time for presenting to charge indorser, 282 

when deemed overdue, 281, 282 

damages against maker, 217 

Statute of Limitations as to maker, 262, 263 
Joint and Several Note: 

when construed as, 279 

authority of partner to bind co-partners by, 2", 9 

maker added to, after issue, 266, 280 
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Pbomissoby Note — continued. 
Joint and Several Note: 

alteration by erasing maker*8 name; 255 

converting joint note into. 255 

maker who is payee, suing co-maker, 277 

payment by one maker aji a discbarge, 236 

giving time to maker when one co-maker is surety, 251 
Non-negotiable Note: 

when BO deemed, 6, 121 

days of grace on, 81 

assignment, 118 

giving up on receipt of payment, 209 

liability of indorser, 221 

See Maker-^Bill qf Exchange. 

Proof. See Action — Onus Prohandi and Presumptions, 

PllOPERTY (in Bill), 

when indorsement transfers, 123 
when mere delivery transfers, 122 
test as to when it passes, 58-63 
See Tranafer-^Delivery — Jus TertiU 

Protest, 

defined, 177 

requirements in form, 187 
by whom to be made, 177, 178 
at what time, 178 

: — place, 178 

for non-pa>Tnent of bill protested for non-acceptance, 179, 181, 182 

notice of, 182 

when notice of dishonor a substitute for, 182 

lost bill, 165 

recovery of expenses of, 211, 218, 224 

excuse for non-protest and delay, 180 

on non-acceptance or non-payment to charge drawer or indorsen, 

179 
for non-payment to charge acceptor supra protest^ 181 
on dishonor by acceptor supra protest^ 181 > 182 
for better security, 180 
in case of qualified acceptance, 160 
See Acceptance for Honor Supra Protest — Noting — Payment Supt'a 

Protest. 

Public Holiday. Bee Dies Non, 

Public Policy {Consideration Contravening)^ 111, 112 
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QuAI/TTriED, 

Acceptance: 

what acceptances are, 50-52 

effect on prior or subsequent partieB, 52, 53 

hoIder*8 option to take, 160 

notice to prior parties, 160 

presentment to cbarj^e acceptor, 174, 175 
Indorsement, 129 
Delivery, 61,62 

Railway Company, 

capacity to contract l^ bill, 76 

Ratification, 

of forged or nnautborized signature, 91 

of infant, 73 

of action brought in name of principal, 150 

Reasonable Diligence, 158, 171, 187 

Reasonable Houbs, 156, 162, 201, 205, 227, 228 

Reasonable Tdcb, 

presentment for acceptance, 153, 154 

payment. 162, 268, 270, 282 

notice of dishonor, 188, 189 
filling up blank signature, 87 
promise to accept, 44 
bill payable in, 29 

Receipt, 

indorsement by way of, 219 

Reootert of Monet Paid, 241-244. See Mistake — Warranty. 

Re-draft, 224 

Re-exchange, 

what and how computed, 224 

fixed sum in lieu of, 225 

term used in different senses, 225 

bill dishonored by non-acceptance, 225 

Liahilityfor: 

drawee to drawer, 211 

acceptor to holder, 218 

drawer or indornerto holder, 224 

Referee in Case of Need, 5. See Case qf Need. 

Re-ibsub, 

by acceptor or maker, 138, 236, 239, 245 « 

by drawer or indorser, 138, 237, 238 
of bill discharged by alteration, 223, 253 
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Rklrasb {Verbal). 

of bill or party, 246. See Discharges. 

Remitter, 97 

Remote Parties, 

notice of dishonor to, 192 

Remote and Immediate Parties, 104 

Renewal {of Bill), 
effect of, 260 

consideration for original bill as affecting, 114, 260 
agreements to renew, 260 

Represbntativb, 

personal liability of person signing as, 84, 85 

Restrictive Indorsement, 132-135 
what indoniements are, 132, 133 
rights and duties of indorsee, 133, 134 
rights of indorser, 134 
position of payor, 133, 134 

••Retire," (a hill), 238 

Re-thansfer, 138, 245 

revocation, 

of acceptance by drawee, 60 

of indorsement by indorser, 59 

of delivery, 60 

of authority by death, 38. 210, 273. 274 

of authority by bankruptcy, 210, 273 

of check by drawer's death, 273, 274 

by countermand of payment. 274 

of waiver of notice of dishonor, 204 

Sale of Bill, 

different meanings of term, 97 

liability of transferor by delivery, 226-229 

duty of transferee, 227. 228 

warranty of genuineness and solvency, 227, 223 

"San8Frai8,"ob **Sanb Protet," 130 

'•SansReoours," 129 

Satisfaction (other than Money Payment), 234. See Accord and Sat^ 
^faction, 

Scotch Law, Introd. p. xiii, 6, 144 * 

Scrip, 

negotiable scrip or bonds, 13 
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Seal, 

to signature of corporation, 57 

effect of adding to bill or note, 280, 281 

of notary to protest, 177 

Sbcuritt, 

oollateral. See Collateral Security* 

protest for better, 180 

right of surety to creditor's, 230 

Set {Bill drawn in), 
how drawn, 39 
whole set one bill, 39 
obligation of drawer to give, 40 
duties of holder as to, 40 
rights of holder of one part, 42 
acceptance, 41 
indonement, 40 
paynj' nt, 41 
taken up by drawer or indorser, 40 

Sbt-off, 

whether an equity which attaches to bill, 142 
agreement to set off, 234, n. 
holder suing as agent or trustee, 148 
surety sued l^ holder, 106 
eompensatiOt 233 

Sight, 

meaning of, in bill, 32 

'* after sight,** meaning of, in note, 32 

presentment of bills payable at or after, 153, 154, 161, 162 

grace allowed on bills payable at or after, 30 

Signature, 
defined, 56 

immaterial by what band, if authorized, 81 
what sufficient in point of form, 56, 57 
of corporation, 57, 281 

intended for wholly different instrument, 59 
blank, 35-% 146. See Blank or Blank Signature. 
of drawer, 4, 56 
of indorser, 123, 124, 219, 220 
of acceptor, 42, 43, 84, 85 
of acceptor supra protest^ 55 
of maker, 56, 220, 221. 276 
essential to liability, 77 
firm signatures, 78^0 
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Signature — continued^ 

real person signing: in fictitious name, 79, 80, 83, 84. See Fictiiiou$ 

Name or Party, 
effect of, •* per proc," 82, 83 

liability of person aig:ning as agent or representative, 84-87 
forged or unauthorized, 90-93. See Forgery-^EstoppeU 
canceled by mistake, 247 
authorities to sign for another, 81, 82 
to notice of dishonor, 196 

" SiNGi^ Bill," 66, n. 

Special Ixdorsement, 
definition, 127 
eflFect, 127 

distinguished from restrictive, 133 
certainty required as to indorsee in, 138 
indorsement in blank converted into, 127, 128 
action on bill so indorsed, 149 

Spoliation, 267 

Stake-holder, 

delivery of bill to, 69 

Stahpor Die, 

sufficiency of signature, 66 

Statute op Frauds, 220 

Statute op Limitations. See Limxtationt. 

Stock-Gambling Contracts, lll,n. 

Stolen Bill, 

title of bona fide holder to, 62, 114, 136 
onuit probandi as to value, 114 
payment to thii^f when a discharge, 240 
inchoate bill, 36, n. 

Stranger to Bill, 

indorsement by, 123, 220, 221 

acceptance supra protest by, 63 

payment by , 236-237 

payment supra protest by, 248 

rights of, as equity attaching to bill, 143, 144 

acceptance for accommodation of, 106 

action on bill payable to bearer by, 149 

alteration by, 267 

presentment for payment to charge, 176 

notice of dishonor to, when necessary, 108 

^giveij by, 184 
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Striking out Iin>ORSBMENTS, 128 

Suit. See Action. 

Suu Patablb, 
insertion of, 15 
bill drawn for any flnm, 15 
certainty required in Htiitement, 16» 17 
bill payable on or before certain date. 17 
stipulation for payment of attorney's fees, 17 
bill payable in installments, 18 
with current exchange, 18 



in merchandise, bank notes, etc., 13, 14 

discrepancy between words and figures, 16 

effect when left blank. 17 

authority to fill blank, 35, 36 

blank for, fraudulently fiiled up, 35, 86, 241 

Uow Computed: 

bill payable in foreigru currency, 19 
depreciated currency, 18 
bill expressed to bear interest, 20 
bill payable according to exchange, 18 

Alteration of: 
effect, 254. 257 

acceptance in ignorance after, 215 
negotiation in ignorance after, 228, 257 
recovery of money paid in ignorance, 241, 243 

Sum Recoverable. See Damages. 

SUNDAT, 

bill falling dae on, 83 

and not entitled to grace, 33 

bill issued on, 24, 25 

when excluded in computing time, 157, 188, 190, 269 

See Dies Non» 

Surety. See Principal and Surety* 

Survivorship, 

wife*8 right of, in bills, 115 

Suspension (of Bight of Action). 
renewal of bill, 260, 261 
acceptance supra protest, 55 
bill given in payment, 261 

Tender, 

of amount due, when days of grace waived, 31 

Time (in General). 

See Reasonable Time — Dies Non. 
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Time of Paymknt, 

certainty required as to, 26-30 

qualified by acceptance, 51, 52. See Qualified Acceptance* 

effect of alteration in, 254, 256, 258 

effect of prepayment, 2o9 

How Computed: 

no time expressed, 25 

bill payable *' on presentation** or "on demand** at sight, 28 

bill accepted after maturity, 25, 47 

bill indorsed after maturity, 25, 205, 206 

bill payable by install men t<<, 29, 30 

bill payable at or after sight, 82 

days of grace, 30 

dies nan, 83, 269 

iipanc*», 32 

conflict of laws, 88, 84, 71 

Trade and Trader, 

terms ** trade" and " business*' not co-extensive, 88 
trading and non-trading corporations. 76, 77 

partnerships, 87, 88 

capacity to trade, 72 

Transfer, 

(A) Ft/ Act qf Law: 
marriage, 115 
death, 116, 117 

(B) hff Assignment according to General Law: 
equitable assignment or deed, 117 

bill .payable to order transferred without indorsement, 118 
donatio mortis causa t 119, 120, 274 

(C) / y Negotiation according to Law Merchant: 
negotiation defined, 120 

what bills negotiable, 121 
In what manner: 

mode determined by form, 122 
bill payable to bearer, 122, 123 

to order, 128 

indorsement defined, 123 

indorsement as containing two contracts, 128, 124 

formal requisites of indorsement, 124, 125 

place for indorsement. 125 

partial indorsement-, 126 

iiidorsoment in blank, 126 

sp'cial indorsement, 127 

conversion of blank into special indorsement, 127 

blank indorsement followed by special, 128 
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Tra nsfer — con t m ued. 
In what4nanner; 

qualified indor!«ement, 129 

facultative indorsement, lliO 

indorsement -with reference in need, 130 

conditional indorsement, 1:^, 131 

restrictive indorsement, 132-135 
By whom: 

by de facto holder, 185 

by person not de facto bolder, 136 

several payees or indorsees, 137 
To whom: 

certainty required as to indorpee, 138 

re-transfer and re-issue, 138, 236, 238, 245. 258 
At what iirae: 

to what extent negotiable, 139, 141, 145, 232 

transfer before completion, 35-38 

negotiation before issue by maker, 61 

presumption as to time, 139, 140 

when bill deemed overdue, 140, 272. 281, 282 

transfer on last day of grace, 140. 141 

negotiation after maturity, 141, 142 

dishonor by non-acceptance, 141, 183, 184 

action brought, 145 



— discharge, 232, 253, 258 



Rights resulting: 

transfer of discharged bill, 232 

general rights of holder, 145 

right of de facto holder with defecfive title, 145 

irregularity patent on bill, 146 t 

title through fictitious payee or indorser, 146, 147 

de facto holder's right of action, 148 

■ in whose name action on bill 

payable specially, 149 
to bearer, 149 



action on lost bill, 151 

TkAXSFEKOR by DEIiTVERT, 

defined. 226 

non-liability on bill, 226 
liability on consideration, 226, 227 
warranty of, 227. 228 

Trust. 

declaration of, as to bill, 117 

Trustke, 

meaning of term as applied to bills 135 
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Trustee — eontinued. 

indorsee under restrictive indorsement as, 135 
bolder paid in part by drawer or indorser deemed, 238 
pledjjfee regarded as, 100 
bolder suing as, 148 

Usage, 

wben evidence of, admissible, 66 

bow proved, 66 

boliday by. 83 

as to allowance of grace, 66, n. 

as to demand by notary's clerk, 66, n., 177, 178 

of bank paying cbeck to ascertain genuineness of indorsement, 67 

See Custom qf Trade. 

USAKGB, 82 

Usury Laws, 20, 113 

Value, 

defined, 94. See Consideration. 

* * Value Received,*' 

construction of tbe term, 21 

bill imports consideration, thougb not expressed to be for, 21 

Varying Aocbftakcb, 50. See Qualified Acceptance. 

ViB Major, 172 

Void Bill, 

when by statute, 112 

transfer by delivery without indorsement, 228 
when valid as equitable assignment, 12 
■ agreement, 279 

Wager, 

as consideration for bill, 111, n., 112 

Waiver, 

of bill by holder, 245 

of liabilities of parties by holder, 246 

of presentment for payment, 172 

of protest, 130, 180 

of notice of dishonor, 180. 202-204 

, revocation of, 204 
of delay in giving notice of dishonor, 205 
distinguished from admission of due notice, 204 
of maker's rights in note, effect of, 15 
of days of grace, 81 
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Want op CoNsrDEHATioN, 
current bill, 106. 107 
overdue bill, 143. See Accommodation BilU 

Warranty, 

of indorser, 222 

of transferor by delivery, 227. 228 

of genuineness distinguished from liability on consideration, 228 

of solvency, 229 

of title to bill by person demanding payment, 244 

See EatoppeL 

Widow, 

right of survivorship in bills, 115 
wife respresenting herself as, 74 

Wife. See Husband and Wife, 

•* Without Grace," 81 

** Without Recourse," 129 

Words or Phrases. See Interpretation, 
22 
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